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TUESDAY, MARCH 15, 1955 


UNITED StatTes SENATE, 
SUBCOMMITTEE ON CoNnstITUTIONAL AMENDMENTS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:40 a. m., in room 
424, Senate Office Building, Senator Estes Kefauver (chairman of the 
subcommittee) presiding. 

Present: Senators Kefauver (presiding), Langer, and Dirksen. 

Also present: Wayne Smithey, professional staff member, Senate 
Judiciary Committee. 

Senator Knrauver. The committee will come to order. 

The hearing this morning is on Senate Joint Resolution 8, a pro- 
posed amendment to the Constitution, which will be printed in the 
record at this point. 

(S. J. Res. 8 is as follows:) 


[S. J. Res. 8, 84th Cong., Ist sess.] 
JOINT RESOLUTION To amend the Constitution to authorize governors to fill temporary vacancies in 
the Congress caused by a disaster 

Resalved by the Senate and House of Representatives of the United States of America 
in Congress assembled (two-thirds of each House concurring therein), That in the 
event of a disaster that causes more than a majority of vacancies in the repre- 
sentation of the several States in the Senate and in the House of Representatives, 
the executives thereof shall make temporary appointments to fill such vacancies, 
until the people of the States shall fill them by election. Pending such appoint- 
ments, a majority of the Members of each House duly chosen, sworn, and living 
shall constitute a quorum to do business. 

Sec. 2. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by the legislatures of three-fourths of the several 
States within seven years from the date of its submission to the States by the 
Congress. 

Senator Kerauver. I have a very brief statement which I will read. 

The atomic age has already wrought a great many changes in our 
lives. Certainly we have not seen the end of these changes. Our 
collective defense, as well as our individual defenses, to the hazards 
of war have undergone substantial revision. We plan for mass evac- 
uation of cities and the treatment and protection of large masses of 
persons from the'effects of atomic radiation. These are precautions 
that should be undertaken. 

However, attention should likewise be given to the preservation of 
representative government in the event of an atomic disaster. The 
Founding Fathers, who exercised extraordinary wisdom in establish- 
ing a constitution for this Nation, failed to set forth any method by 
which Members of the House of Representatives could be appointed 
by the executive authority of the State. 
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Until 1945, no great criticism could be leveled against this arrange- 
ment, for the possibility of mass disaster was nonexistent or, at least, 
limited. With the eerie dawn of the Hiroshima explosion, however, 
mass destruction on a level theretofore thought impossible was an ac- 
complished fact. Subsequent developments have increased the mag- 
nitude of possible disaster and we can no longer console ourselves with 
the knowledge that this destructive power is possible by the United 
States alone. 

It is asad commentary of our time that we have attained a destruc- 
tive potential necessitating the serious consideration of a resolution 
such as that now proposed. However, if an atomic attack were to 
be made upon the United States, there is strong likelihood that a 
primary target would be the seat of Government. If the Congress 
of the United States should be in session at the time of such an attack, 
this Nation might well come to the realization that a substantial 
portion of its elected representatives, probably a majority or more, 
had been obliterated in the holocaust. In such event, the President, 
or his successor, under the Presidential Succession Act, would be 
expected to act promptly and effectively. But the Constitution of 
the United States vests many powers in the Congress of the United 
States and at such time the President should have that body available 
for consultation and, more important, perhaps, the people should have 
representatives to speak for them in the momentous decisions to be 
made. 

While under the 17th amendment to the Constitution of the United 
States the State legislatures have empowered their governors to make 
temporary appointments to the Senate of the United States, no such 
power exists so far as the House of Representatives is concerned. In 
addition, the question of the number of Representatives and Senators 
required to achieve a quorum remains unclear. 

The pending resolution now under consideration by this sub- 
committee seeks to supply deficiencies in our Constitution which the 
framers of the Constitution could not foretell. I hope that it will be 
examined carefully by the members of the subcommittee and the 
witnesses who testify concerning it. There is no pride of authorship 
connected with the resolution which would prevent any suggestion of 
change or modification. 

I want to express my appreciation for a number of witnesses who 
are here today. Before calling them, I would like to put in the record 
a copy of a letter written to the governors of the 48 States in regard to 
this resolution. It will be printed in the record. And similar letters 
to a number of former governors, some of whom are now Senators. 

(The letter referred to follows:) 


Marcu 3, 1955. 
Hon. Orva. E. Farus, 


Governor, Little Rock, Ark. 


Dear Governor Faprus: As chairman of the Subcommittee on Constitutional 
Amendments of the Committee on the Judiciarv, I have scheduled a hearing for 
March 15, 1955, at 10:30 a. m., in room 424, Senate Office Building, on Senate 
Joint Resolution 8, a resolution which I have introduced to permit the appoint- 
ment of Senators and Representatives by Governors in time of disaster. 

As Governor of your State, I thought vou might have some observations to 
make with respect to this proposal. Naturally, I hope you will find it possible 
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to appear and testify, but in the event you are unable to do so, I am sure the sub- 
committee would welcome any comments you might wish to make concerning 
this proposal. 

For your convenience, I am enclosing a copy of the resolution. 

With kindest regards, I am, 

Sincerely, 
Estes KEFAUVER. 

Senator Kerauver. Following this, to be printed in the record, 
will be a number of replies received from governors and former gover- 
nors in favor of the resolution. 

(The letters referred to follow:) 


TENNESSEE, 
EXECUTIVE CHAMBER, 
Nashville, March 9, 1955. 
Senator Estes KEFAUVER, 
United States Senate, Washington, D. C. 

Dear Estes: I regret that my schedule will not permit acceptance of your 
kind invitation to testify March 15, relative to Senate joint resolution to amend 
the Constitution to authorize governors to fill temporary vacancies in the Congress 
caused by a disaster. 

I will consider it a favor if you will inform the committee of my opinion that 
the proposal is sound. I think the mechanics vou suggest are workable, and I 
am convinced that prudence demands some provision be made against the 
possibility of a disaster of the type vou envision. 

With every good wish, I am, 

Sigcerely yours, 
FRANK G. CLEMENT, Governor. 





STaTE OF WeEsT VIRGINIA, 
EXECUTIVE DEPARTMENT, 
Charleston, March 11, 1955. 
Hon. Estes KEFAUVER, 
Member of the United States Senate, 
Senate Office Building, Washington, D. C. 

DeEaR SENATOR KEFAUVER: I have received vour letter of March 3, informing 
me that you have scheduled a hearing for March 15 on Senate Joint Resolution 8 
which permits the appointment of Senators and Representatives by governors 
in time of disaster. In your letter, you request my comments and invite me to 
appear and testify. 

Under the law of West Virginia, a vacancy in the office of United States Senator 
is filled by appointment by the Governor. If the unexpired term is less than 2 
vears, the appointment is for the unexpired term. If the unexpired term is for 
longer than 2 years, the appointment by the Governor is until the next general 
election, at which time the vacancy is filled for unexpired term by election of the 
people. 

However, in the case of Representatives, the law of West Virginia provides 
that where a vacancy occurs, the Governor must call a special election which 
must be held not less that 30 nor more than 75 days after the vacancy occurs. 
In other words, the Governor has no appointive power for the filling of vacancies 
in the offices of Representative. 

Therefore, even though the constitutional amendment would not be needed 
in this State with reference to the Senators, it is needed, in my opinion, in the 
case of the Representatives. 

I regret that I will be unable to appear at the hearing on March 15, but I would 
appreciate your listing me among those governors who favor the adoption of 
the resolution. 

With best wishes, I am, 

Sincerely, 
WitiiamM C. MARLAND, Governor. 
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STATE OF MARYLAND, 
EXECUTIVE DEPARTMENT, 
Annapolis, Md., March 9, 1958. 
Hon. Estes KEFAUVER, 
Senate Office Building, Washington 25, D. C. 

Dear SENATOR KeEravver: Thank you for your letter of March 3. I com- 
mend you for giving thought to that extreme which is a possibility although all 
of us hope and pray it never will materialize. 

Certainly we must keep ourselves prepared, and certainly in time of disaster it 
would be most important that each State be fully represented, or as near thereto 
as possible, in the high councils of the Nation. 

I, therefore, endorse Senate Joint Resolution 8 to provide that governors fill 
vacancies in the Congress by temporary appointments if disaster should create 
such vacancies and deprive States of more than a majority of their representation. 

I shall be happy to support the necessary proposed amendment to the Consti- 
tution if it is submitted to the people or the General Assembly of Maryland. 

With kindest regards, I am, 

Sincerely, 
THEODORE R. McKe tpn, Governor. 


STATE OF NEVADA, 
EXECUTIVE CHAMBER, 
Carson City, March 8, 1955. 
Hon. Esters KEFAUVER, 
United States Senator, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR KEFAUVER: I am most heartily in favor of vour joint resolution 
(S. J. Res. 8) which would permit the appointment of Senators and Representatives 
by governors in time of disaster. 

I regret, sincerely, that due to sessions of the Nevada Legislature, which require 
my presence in Carson City, it will be impossible for me to attend the hearings i 
vou have scheduled March 15. 

With every best personal wish, 

Sincerely yours, 
CHARLES H. Russe, Governor. 


STATE OF ILLINOIS, 
OFFICE OF THE GOVERNOR, 
Springfield, March 9, 1955, 
Hon. Estes KEFAUVER, 
United States Senate, Washington, D. C. 
Dear Senator: Thank you for your letter of March 3 in which you enclosed 
a copy of a Senate joint resolution which would permit the appointment of 
Senators and Representatives by governors in time of disaster. * 
I feel that the bill has merit and I am happy to have a copy of it for my files. 
Kind personal regards. 
Sincerely, 
Wituam G,. Srratron, Governor. 


STaTE OF NEW JERSEY, 
OFFICE OF THE GOVERNOR, 
Trenton, March 9, 1955. 
Hon. Estes KEeFravuver, 
United States Senate, 
Washington, D. C. 

DeaR SENATOR KeEFAvuVER: I have your letter of March 3, 1955, enclosing 
Senate Joint Resolution No. 8. I regret that I will be unable to appear before 
the subcommittee but welcome this opportunity to state my reaction. 

Unhappily, the destructive potential of modern arms requires consideration of 
the problem to which the resolution is addressed. The plan embodied therein 
seems to be sound and would fill the void under the Constitution. 

Kindest regards, 

Sincerely, 


Rospert B. MEYNER, Governor. 
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THE STATE OF OHIO, 
OFFICE OF THE GOVERNOR, 
Columbus, March 8, 1955. 

In re Senate Joint Resolution 8. 
Hon. Estes KEFAUVER, 

United States Senate, 

Committee on the Judiciary, 
Senate Building, Washington, D. C. 


DeEAR SENATOR KeEFAUVER: In Ohio, the Governor now has the authority to 
appoint a Senator whenever a vacancy occurs, to serve until a successor is duly 
elected and qualified. That authority is not vested in the Governor with respect 
to vacancies occurring in the House. 

While I have not studied the subject adequately to express an opinion how mass 
vacancies in membership in either the Senate of the House caused by disaster 
should be filled, I am of the opinion, based upon my knowledge of the destructive 
power of the modern bomb, that a contingency of the type whieh you have in 
mind is not only possible but probable and that measures ought to be taken from 
a legislative standpoint, creating the machinery under which the task could be met, 

Wit!: personal regards and best wishes, I am 

Sincerely yours, 
FRANK J. LAuscHe, Governor. 





THE COMMONWEALTH OF MASSACHUSETTS, 
EXECUTIVE DEPARTMEN “a 
Boston, March 8, 1955. 
Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D. C. 

DeaR SENATOR: Thank you so much for your letter of March 3 together with 
the copy of the joint resolution concerning the filling of vacancies in Congress 
in the event of a disaster. 

I concur with your thoughts in this matter as far as having the Senators and 
Representatives appointed by the various governors until the people of the States 
shall fill them by election. However, I do feel that it might be desirable to add a 
provision to the effect that those appointed should be of the same political party 
as those whose unexpired terms they are filling. 

With warmest regards. 

Most, sincerely yours, 
CuristiAn A. HERTER, Governor. 


STaTeE OF UTau, 
OFFICE OF THE GOVERNOR, 
Salt Lake City, March 9, 1955. 
Hon. Estes KEFAUVER, 
United States Senate, Washington, D. C. 

DrarR SENATOR KeFauverR: Thank you for yeur letter of Mareh 3 concerning 
Senate Joint Resolution 8 which you have introduced. Our State laws provide 
now for the immediate appointment of a Senator in case of a vacancy but require 
an election to fill a vaeaney in the House. It may well be that your bill should 
be enacted to take care of emergency situations that may arise, 

Sincerely, 
J. BRACKEN LEE, Governor, 


STATE OF MiIssourt, 
EXECUTIVE OFFICE, 
Jefferson City, March 11, 1955, 
Hon. Estes Kerauver, 
United States Senator, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR KEFAUVER: I have your letter of March 3 in regard to Senate 
Joint Resolution 8, which you have introduced to permit the governors of the 
various States to appoint United States Senators and Representatives in time of 
disaster. Due to the fact that the General Assembly of Missouri is now in session 
and I am extremely busy with legislative affairs, it will not be possible for me to 
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appear and testify at a hearing on this resolution on March 15. It would appear, 
however, to contain much merit and should receive the serious consideration of 
the Subcommittee on Constitutional Amendments, of which you are chairman. 
Thanking you for calling my attention to this resolution, and with kindest 
personal regards, I am 
Sincerely, 


Puit M. DONNELLY, Governor. 


STATE OF NEw HAMPSHIRE, 
Concord, March 10, 1955. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendments of the Committee on 
the Judiciary, United States Senate, Washington, D. C. 

DrEAR SENATOR KEFAUVER: Recognizing the imminent peril of common disaster 
in this troubled 20th century, I am of the opinion that Senate Joint Resolution 8 
has considerable merit. If the United States Senate adopts the joint resolution 
calling for an amendment to the Constitution by ratification of the legislatures 
of three-fourths of the several States within 7 years of the date of its submission 
to the States by the Congress, the proposed constitutional amendment would be 
presented to the General Court of New Hampshire, among other States, for its 
consideration. 

To make your proposed amendment operative in this State would require a 
statutory change in the method of filling vacancies in the House of Representa- 
tives since our laws (R. L., ch. 37, sec. 18) provide that vacancies in the house of 
representatives shall be filled by special election rather than by appointment of 
the Governor as in the case of Senators. 

Such necessary amendments would be considered at the time our general court 
reviews the merits of the proposed constitutional amendment. It would not seem 
necessary that any action be taken by our general court in their present session. 

Sincerely, 
LANE DwWINELL, Governor. 


STATE OF CALIFORNIA, 
GOVERNOR’S OFFICE, 
Sacramento, March 16, 1955. 
Hon. Estes KEFAUVER, 
Member of Congress, 
House Office Building, Washington, D. C. 
DraR Mr. KEFrauver: I am very happy to have your invitation to appear 
before the Committee on the Judiciary concerning emergency appointments of 
Senators and Representatives by governors in time of disaster. 
I am favorable, of course, to this idea, and wish to go on record to that effect. 
However, it was impossible for me to personally appear before the committee. 
Cordially, 
Goopwin J. Knicut, Governor. 


STATE OF IDAHO, 
OFFICE OF THE GOVERNOR, 
Boise, March 22, 1955. 
Hon. Estes KEFAUVER, 
United States Senator, 
Senate Office Building, Washington 25, D. C. 


DrEAR SENATOR KEFAUVER: May I apologize for the belated reply to your 
inquiry. The final duties of the Idaho Legislature reauired all my time until 
just very recently. 

I can see no material objection to the proposal you have made in Senate Joint 
tesolution 8. As you have pointed out, this may in time of disaster, present a 
means whereby our system of government may be continued as nearly as possible 
to the principles established by the founders of this great Nation. 

Thanks very much for sending the copy of the resolution and giving me an 
opportunity to comment. 

Sincerely yours, 


RoBert E. Smyuige, Governor. 
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STATE OF LOUISIANA, 
EXeEcuTIvVE DEPARTMENT, 
Baton Rouge, March 15, 1955, 
Hon. Estes KEFAUVER, 
United States Senate, Washington, D. C. 

DEAR SENATOR KEFAUVER: I regret that in the rush of State business I did 
not have opportunity to answer your March 3 letter before the hearing date. 

I think it wise to provide a method of filling vacancies under the circumstances 
mentioned in vcur jcint resolution. In facet, I don’t see any objection to per- 
mitting tne State executives to make temporary appointments—until the place 
can be filled by election—for all vacancies. 

With good wishes, Iam, 

Sincerely, 
R0BERT F. KENNON, Governor. 





COMMONWEALTH OF PENNSYLVANIA, 
GOVERNOR’S OFFICE, 
Harrisburg, March 14, 1955. 
Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR KEFAUVER: I have received vour letter of March 3, and appre- 
ciate your sending me the copy of your resolution which would provide for the 
appointment of Senators and Representatives by governors in time of disaster. 

It is indeed desirable that some procedure be established to insure the continued 
operation of Congress at full strength if disaster strikes. I believe: your proposed 
resolution would do this admirably. 

Unfortunately, as far as attending the hearing is concerned, the pressures of 
time are such that I shall not be able to appear before the subcommittee personally 
to testify. However, I would appreciate your entering my approval and support 
of the resolution on the record. 

With kindest regards, I am 

Sincerely yours, 
GEORGE M. LEADER, Governor. 


STATE OF COLORADO, 
EXECUTIVE CHAMBERS, 
Denver, March 15, 1955. 
Hon. Estes KEFAUVER, 
United States Senate, _ 
Senate Office Building, Washington, D. C. 

Dear Estes: Thank you for sending me a copy of the Senate Joint Resolution 
8, a resolution which you introduced to permit the appointment of Senators and 
Representatives by governors in time of disaster. I favor submitting this 
proposed amendment to the States for their approval. 

I am sorry that it was impossible for me to be present for the hearing on this 
amendment, but the pressure of the general assembly now in session does not 
permit me to leave my office. 

With kindest regards and every good wish, I am, 

Sincerely, 
Ep. C. JOHNSON, Governor. 


STATE OF MICHIGAN, 
OFFICE OF THE GOVERNOR, 
Lansing, March 11, 19565, 
Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D. C. 
Dear SENATOR KEFAUVER: Your letter of March 3, 1955, soliciting my views 
with respect to Senate Joint Resolution 8 is acknowledged. 
it appears to me that the adoption of a constitutional amendment such as that 
set forth in the joint resolution would be in the national interest. However, | 
suggest that the word ‘“‘or’’ be substituted for the word ‘‘and”’ in line 6 on page | 
of the resolution. 
With kind personal regards. 
Sincerely, 
G. MENNEN WILLIAMS, 
Governor. 
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SratE House, AuGusta, MAINE, 
March 14, 1955. 
Hon. Estes KEFAUVER, 
Committee on the Judiciary, 
Senate Office Building, Washington, D. C. 


Support vour Senate Joint Resolution 8. 
EpmuND S. Muskig, Governor of Maine. 


TALLAHASSEE, Fua., March 14, 1955. 
Hon. Estes KEFAUVER, 
United States Senator, 
Senate Office Building, Washington, D. C. 


I have vour letter of March 3 and a copy of the joint resolution which would 
permit the appointment of Senators and Representatives by Governors under 
certain conditions. I thought power to appoint Senators to fill vacancies required 
no further legislation and I certainly approve power to appoint Representatives 
under conditions set forth. I will not be able to appear before the subcommittee 
on constitutional amendments tomorrow. 

Regards, 
Leroy Couns, Governor. 


UNITED States SENATE, 
CoMMITTEE ON AGRICULTURE AND FORESTRY, 
Washington, D. C., March 15, 1955, 
Hon. Estes KEFravuver, 
Chairman, Subcommittee on Constitutional Amendments, 
Judiciary Committee, Washington, D. C. 

Dear Senator: Thank you for inviting my comments on your proposed resolu- 
tion to permit the appointment of Senators and Representatives by governors 
in time of disaster. 

In my State, we have provision now for gubernatorial appointment of Senators 
to fill vacancies until the next general election. In case of a vacancy in our dele- 
gation to the House of Representatives, there is nomination by the executive 
committees of the respective political parties in the district, followed by special 
election to fill the vacancy. 

I think it is obvious that in case of a disaster which caused more than a 
majority of vacancies in the representation of our State in the House, it would 
be dangerous to have the long delay which would be required under present laws, 
and I believe that your resolution providing temporary appointment by the 
governor is a wise measure in this age of continuing national danger. 

Sincerely, 
W. Kerr Scorr. 


UnitreEp States SENATE, 
Washington, D. C., March 10, 1955, 
Hon. Estes KEFAUVER, 
United States Senate, Washinaton, D. C. 

Dear Estes: Thank you for vour invitation of March 4 to appear before vour 
Judiciary Subcommittee on Senate Joint Resolution 8. I am strongly in favor of 
the underlying objective of your resolution, but I have such a heavy committee 
schedule myself that I cannot commit myself to a formal appearance before your 
subcommittee. 

However, if I should find time on the day vour hearings are in progress, | will 
be glad to drop over and make whatever contribution I can. 

With hind personal regards, I am 

Cordially, 
HERBERT. 
Herbert H. Lehman. 
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UNITED STATES SENATE, 
COMMITTEE ON AGRICULTURE AND FORESTRY, 
Washinaton, D. C., March 12, 1955 
Hon. Estes KEFAUVER, 
United States Senate, Washington, D. C. 

Dear Estes: I doubt if I will be able to attend the hearing on Senate Joint 
Resolution 8 next Tuesday, but do believe that it would be well to submit this 
amendment to the States for ratification at an early date. 

Sincerely vours, 
GEORGE D. AIKEN 


4 UNITED STATES SENATE, 
COMMITTEE ON ARMED SERVICES 
Washington, D. C., March 10, 1954 
Hon. Estes WEFAUVER, 
Senate O fice Bui ding, Washinaton., DB Ee. 

DEAR SENATOR WEFAUVER: I have your letter of March 3, relative to Senate 
Joint Resolution 8 providing for amending the Constitution to authorize governors 
to fill temporary vacancies in the Congress caused by disaster. 

The idea of providing for the continuing function of the legislative branch of 
the Government in the event of a disaster is, in ny opinion, basically sound 

\s former governor of the Commonwealth of Pennsvlvania I believe that a 
provision vesting the power of appointment to fill Vacancies in the two Houses of 
Congress occasioned by disaster until new elections may be held is quite logieal. 

Accordingly, | am fundamentally in agreement with the purpose behind Senate 
Joint Resolution 8. 

With kindest regards, I am 

Sincerely yours, 
JAMES H. Durr. 

Senator Keravver. Our first witness is Mr. Victor Cooley, Deputy 
Director of the Office of Defense Mobilization. Mr. Cooley, will you 
come around. 

‘ ; 

Mr. Cooley, do you have a prepared statement? 


STATEMENT OF VICTOR COOLEY, DEPUTY DIRECTOR, OFFICE OF 
DEFENSE MOBILIZATION 


Mr. Cootry. No, Senator Kefauver, I do not have a prepared 
statement. 

Senator Krrauver. You are the Deputy Director under Dr. 
Flemming of the Office of Defense Mobilization? 

Mr. Coouey. Yes; that is true. 

Senator Kerauver. And as such, the Office of Defense Mobilization 
has general charge of planning and coordinating the complete defense 
mobilization program; is that correct? 

Mr. Cooutey. They are charged with the responsibility of advising 
the President or the executive department on continuity of Govern- 
ment; ves, sir. 

Senator Kerauver. And this is a problem raised by this resolution 
of trving to make certain that we have a Congress that can act. This 
is a problem with which you are concerned? 

Mr. Cooutey. Yes, indeed. 

Senator Kerauver. What is your position or the position of ODM 
with reference to this resolution? Will you just make a statement 
about it. 

Mr. Coo.tey. Thank you. 

If l may, Mr. Chairman, I would like first to express Mr. Flemming’s 
great regret at his inability to be here today. He is unavoidably out 
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of the city, and he asked me to express his regrets to this committee, 
and to extend his appreciation for the opportunity of having ODM’s 
views presented here. 

He wished me to say that the Office of Defense Mobilization—that 
this resolution, Senate Joint Resolution 8, has the unqualified support 
of the Office of Defense Mobilization, and he, Mr. Flemming, ex- 
pressed the hope that it will become law. 

Senator Kerauver. Any questions, Senator Dirksen? 

Senator Dirksen. No questions, sir. 

Senator Krrauver. Well, we appreciate very much your appearing 
here and speaking for the Office of Defense Mobilization, Mr. C ooley, 

You and Dr. Flemming feel that it would be impossible to carry on 
the executive parts of the Government, functions of the Government, 
without a House of Representatives to act? 

Mr. Cootry. There is no question about it. It seems to us that 
it is a very necessary and essential action, and that it really, so to 
speak, puts our house in order. 

Senator Krrauver. Thank you very much, Mr. Cooley. 

Mr. Cootry. Thank you. 

Senator Kerauver. | might say at this point that my interest in 
this matter originated back in June 1953, when I received a letter from 
the headmaster of McCallie School, the president of MeCallie School 
in Chattanooga, Dr. J. P. McCallie, who is an excellent political 
scientist and student of government. He wrote me a number of 
letters. The latest letter is March 7, 1955, which I ask to be printed 
in the record. 

(The letter from the McCallie School follows:) 


THe McCatuiE ScHoot., 
Chattanooga, Tenn., March 7, 1955. 
Hon. Estes KEFAUVER, 
Senate Office Building, Washington, D. C. 

Dear Estes: I wrote you on June 9, 1953, and again on April 6, 1954, and I 
hope this third letter may bring some earnest consideration by Congress of the 
most vital matter of presidential succession and prompt replacement of other 
Federal officers in case of extreme emergency due to any cause, such as atomic, 
vas, or germ warfare, pestilence, or accident. At present our country is not in 
as good a position in this respect even as Russia, and certainly not as good as 
England. We have no means whereby a President, who is the Commander in 
Chief of all Armed Forces, can be secured in case all in the present prearranged 
succession should be taken away. 

Congress could be held responsible by our people for failing to provide against 
a panic and complete breakdown of our Government in case a bomb should fall 
on Washington at a time when practically all our elected and appointed execu- 
tive, legislative, and judicial Federal officials are there. Such a Pearl Harbor 
attack would be exactly in line with previous actions of the enemies of our coun- 
try, and Communists have been trained to expect such a day when they would 
instantly take over the country by acts of terror. Our country is not easily 
thrown into a panic and our people would resist with their lives, but without 
legally constituted leadership, we would hesitate to follow self-appointed leaders. 
We do not believe in dictators and demagogs. We hope Congress by neglect 
will never force us to accept such leadership. 

My proposition is that Congress enact legislation now that will provide for the 
suecession to the presidency of the United States and the immediate reconstruc- 
tion of Senate and House in case of emergency. 

1. A law of succession passed by Congress (as an amendment to the Constitu- 
tion, in case this should be necessary) providing that the governors of the States 
immediately select a new President and a new Vice President; that each governor 
appoint the Senators of his State, and call together the State legislature to ap- 
point the State’s representatives. 








APPOINTMENT OF REPRESENTATIVES Ll 


2. The governor of the largest State in population according to the last census 
shall be the convenor of the governors. Haste being of the utmost importance, 
votes by wire or radio would be permissible. In case this governor could not 
immediately act, the governor of the next most populous State must convene the 
governors and so on down the list of governors. 

3. The above-appointed officers would take care of vacancies on the General 
Staff and Supreme Court. Within 24 hours, a complete new legal government 
could be thus formed that would receive the loyal support of the people and pre- 
vent a panic. 

Yours sincerely, 
J. P. McCauurme, 
President, Board of Trustees. 


Senator Kerauver. Is Mr. Gallagher here? 

How are you, Mr. Gallagher. I am glad to see you today. This is 
Senator Dirksen. 

The committee asked Dr. Arthur Flemming of the ODM and Gov. 
Val Peterson, the Administrator of Federal Civil Defense Administra- 
tion, for an official report, and their official reports will be placed in 
the record. 

(The reports referred to follow: ) 


EXECUTIVE OFFICE OF THE PRESIDENT, 
OFFICE OF DEFENSE MOBILIZATION, 
OFFICE OF THE DIRECTOR 


Washington 25, D. C., March 17, 1955. 
Hon H. M. Kitcorg, 


Chairman, Committee on the Judiciary, 
United States Senate, Washington 25, D. C. 

DEAR SENATOR KILGORE: This is in reply to your letter of February 22, 1955, 
requesting our comments concerning Senate Joint Resolution 8, to amend the 
Constitution to authorize governors to fill temporary vacancies in the Congress 
caused by a disaster. 

The destructive force of modern weapons makes it imperative that every 
reasonable step be taken to insure the continuity of all essential government 
functions, legislative, judicial and executive. The absence of constitutional 
authority for filling vacancies in the House of Representatives by appointment 
appears to preclude the rapid restoration of that body to active operation in the 
event that a majority of its seats were made vacant by enemy attack. To avoid 
that undesirable possibility an amendment to the Constitution appears necessary 
and we are therefore in accord with the objectives of Senate Joint Resolution 8. 


The Bureau of the Budget advises that it has no objection to the submission of 
this report. 


Sincerely yours, 
ARTHUR S. FLEMMING, Director. 


NATIONAL OFFICE, 
FEDERAL CiviL DEFENSE ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR, 


Battle Creek, Mich.. March 11. 1955. 
Hon. HarteyY M. KILcore. 


Chairman, Committee on the Judiciary, 
United States Senate, Washington 25, D. C. 


DEAR MR. CHAIRMAN: This is in reply to your request of February 22, 1955, for 
a report on Senate Joint Resolution 8, propesed legislation to amend the Consti- 
tution to authorize governors to fill temporary vacancies in the Congress caused by 
a disaster. 

The purpose of the proposed legislation is to amend the Constitution to enable 
the executive authority of each State, in the event of a disaster that causes more 
than a majority of vacancies, to make temporary appointments to fill vacancies in 
representation in the House of Representatives until the people of the States shall 
fill them by election. Pending such appointments, a majority of Members of each 
House duly chosen, sworn, and living shall constitute a quorum to do business. 
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When the Founding Fathers provided in article I of the Constitution that ‘‘all 
legislative powers herein granted shall be vested in a Congress of the United 
States, which shall consist of a Senate and House of Representatives,’’ they did so 
not knowing that an enemy 168 years later could strike and utterly obliterate the 
seat of government in a matter of seconds. Similarly. they had no reason to 
question the feasibility of the requirement that a vacancy in the House of Repre- 
sentatives must be filled by election. 

Today, with the advent of the thermonuclear weapons and other devices, we 
know that vast areas can be devastated almost instantaneously. We also know 
that no system of defense is likely to be 100 percent effective. In other words, we 
realize that in any future war it is probable that the enemy would succeed in 
attacking our civilian communities. 

In view of this it seems highly desirable that steps should be taken to assure the 
continuity of the House of Representatives. Precedent exists for such action. 
A statutory line of suecession has been established for the Office of the President, 
and under the 17th amendment to the Constitution, the governors of the States 
are authorized to make temporary appointments to the Senate until the people 
fill the vacancies by election. Enactment of proposed legislation of the tvpe 
embodied in Senate Joint Resolution 8 and the appropriate amendment to the 
Constitution would close a gap in our national security. 

It would be difficult to overestimate the importance of Congress continuing to 
function in a time of national emergency. The functions of the Congress become 
ever more important under such circumstances. The ability of the Congress 
to act swiftly is essential to the successful defense of the Nation. 

It may also be noted that the Congress is our only institution of Government 
with the residual authority to terminate the concentration of emergency powers 
in the executive branch which oecur as a matter of necessity during time of war. 

While we do not believe it would be appropriate for us to suggest the particular 
manner in which the Congress should provide for its continuing effectiveness in 
the event of an emergency, FCDA strongly urges that legislation of the type 
embodied in Senate Joint Resolution 8 be adopted and presented to the several 
States. 

Advice has been received from the Bureau of the Budget that there would be 
no objection to the submission of this report. 

Sincerely, 
VaL PETERSON. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington 25, D. C., April 21, 1955. 
Hon. Hartey M. KILGore, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington 25, D. C. 


My Dear Mr. CHarrMan: This will acknowledge your letter of February 22, 
1955, requesting the views of the Bureau of the Budget on Senate Joint Resolution 
8, to amend the Constitution to authorize governors to fill temporary vacancies 
in the Congress caused by a disaster. 

The purpose of this joint resolution is to provide a procedure for the temporary 
filling of vacancies occurring in the Senate and House of Representatives as the 
result of a disaster that causes more than a majority of vacancies. The Bureau 
of the Budget believes that objectives sought by the joint resolution are sound. 

In connection with our consideration of the bill, the Bureau requested the views 
of the Department of Justice. We believe you will be interested in the Depart- 
ment’s comments and a copy of its letter is enclosed. 

Sincerely yours, 
HaroLp PEARSON, 
Assistant Director. 


Marcu 15, 1955. 
Hon. Row.Lanp R. HuUGHEs, 


Director, Bureau of the Budget, Washington, D. C. 

Drar Mr. HuGues: This is in response to your request for the views of the 
Department of Justice concerning the joint resolution (S. J. Res. 8) to amend the 
Constitution to authorize governors to fill temporary vacancies in the Congress 
caused by a disaster. 

The joint resolution would amend the Constitution to provide that in the event 
of a disaster causing more than a majority of vacancies in the representation of 
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the several States in the Senate and in the House of Representatives, the executives 
of those States shall make temporary appointments to fill such vacancies until the 
people of the States shall fill them by election. Pending such appointments, a 
majority of the Members of each House duly chosen, sworn, and living would 
constitute a quorum to do business. The article would be inoperative unless 
ratified by the legislatures of three-fourths of the States within 7 years from the 
date of its submission to the States. 

Whether the joint resolution should be enacted involves a question of general 
governmental policy on which the Department makes no recommendation. 
There are, however, certain aspects of the proposal which it is believed should 
receive further consideration. 

As drafted, the emergency authority to be given to the State executives would 
be operative only in the event there are a majority of vacancies in both Houses of 
Congress. Article I, section 5, clause 1 of the Constitution provides that a major- 
ity of each House shall constitute a quorum to do business. Therefore, the 
amendment would not be of assistance in a situation where vacancies occurred in 
but one House. Yet the lack of a quorum in either House could effectively halt 
the legislative process. Accordingly, the Congress may wish to consider the 
desirability of treating each House separately and to grant the emergency au- 
thority in the event of a lack of a majority in either. 

While the amendment would grant new authority in the case of the House of 
Representatives (vacancies being filled only by election, see art. I, sec. 2, clause 4), 
the 17th amendment now permits interim appointments of Senators where State 
legislation so authorizes the executive to act. Most States have conferred such 
authority on their executives. However, since the proposed amendment is manda- 
tory in that it directs the executive to act, the two would not appear inconsistent. 
However, it might be desirable to make plain that the authority conferred in the 
new proposal does not limit or detract from any authority granted in the 17th 
amendment. 

The crux of the proposal is in the second sentence which provides that a majority 
of the survivors shall constitute a quorum. While it is doubtful that any technical 
consideration would be pressed at such time as this amendment would be effective, 
use of the word “living”? may be overly restrictive. Many could be “‘living’”’ and 
yet incapacitated or otherwise unable to attend sessions of Congress. The Con- 
gress might wish to consider less restrictive language, for example ‘‘present’’ so 
that a quorum would consist of those ‘‘duly chosen, sworn, and present.”’ 

Sincerely, 
WiiuiaM P. RocGeErs, Deputy Attorney General. 


Senator Kerauver. Will you proceed, Mr. Gallagher? 


STATEMENT OF HUBERTjJR. GALLAGHER, ASSISTANT ADMIN- 


ISTRATOR FOR FIELD RELATIONS, FEDERAL CIVIL DEFENSE 
ADMINISTRATION 


Mr. GatiacHer. Mr. Chairman, as you know, Mr. Peterson is 
attending the National Committee Advisory Council, so he cannot 
be here. He asked that I appear and read the statement for him, 
if I may proceed. 

Senator Krerauver. Yes. 

Mr. GALLAGHER (reading): 


Mr. Chairman, I would like to read a very brief statement if I may, and what 
I have to say here is in support of Senate Joint Resolution 8. 

Mr. Chairman and members of the committee, I wish to thank you for afford- 
ing me the privilege of appearing before you today to present my views concerning 
Senate Joint Resolution 8. 

Speaking from my experience, not only as Federal Civil Defense Administrator 
but also as former governor of my native State, Nebraska, I feel certain this 
joint resolution relates to a matter of the utmost importance to our national se- 
curity, namely, the ability of the Congress to continue to function effectively 
should the membership of the House of Representatives be substantially or 
completely decimated by an enemy attack, disaster-caused vacancy, or any other 
source. 


61526—55——_3 
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When the Founding Fathers provided in article I of the Constitution that “all 
legislative powers herein granted shall be vested in a Congress of the United 
States, which shall consist of a Senate and House of Representatives,’”’ they did 
so not knowing that an enemy 167 years later could strike and utterly obliterate 
the seat of government in a matter of seconds. Similarly, they had no reason to 
question the feasibility of the requirement that a vacancy in the House of 
Representatives must be filled by election. 

Today, with the advent of the atomic bomb and similar devices, we know that 
vast areas can be devastated almost instantaneously. We also know that no 
system of defense is likely to be 100 percent effective. In other words, we realize 
that in any future war it is probable that the enemy would succeed in attacking 
our civilian communities. 

In view of this it seems highly desirable that steps should be taken to assure 
the continuity of the House of Representatives. Precedent exists for such action. 
Your committee has already made provision for presidential succession, and under 
the 17th amendment to the Constitution, the governors of the States are author- 
ized to make temporary appointments to the Senate until the people fill the 
vacancies by election. 

It would be difficult to overestimate the importance of Congress continuing to 
function in a time of national emergency. The functions of the Congress become 
ever more important under such circumstances. The ability of the Congress to 
act swiftiy is essential to the successful defense of the Nation. 

[t may also be noted that the Congress is our only institution of Government 
with the residual authority to terminate the concentration of emergency powers 
in the executive branch which occur as a matter of necessity during time of war. 

[t is for these reasons that I urge your committee to give favorable consideration 
to the enactment of legislation along the line of that embodied in Senate Joint 
Resolution 8. 

That is Governor Peterson’s prepared statement, and the report 
accompanies his statement. 

Senator Kurauver. Thank you very much, Mr. Gallagher. 

I have talked with Governor Peterson about this. 

We have been together with Governor Peterson and Mr. Gallagher 
before the Subcommittee on Civil Defense of the Armed Services 
Committee, and I think the testimony there, as well as the report by 
the Atomic Energy Commission, certainly shows the desirability, if 
not the absolute necessity, of making some provision to assure the 
continuity of our Government. 

Do you wish to add anything on your own? 

Mr. Gatuacuer. No, I don’t think so, unless you have any ques- 
tions, sir. 

Senator Kerauver. One question that is raised in some of the corre- 
spondence is relative to the succession to the Presidency, to make 
sure that we would have a President under any circumstances. 

The present Constitution and law is that the President and the Vice 
Presidential Succession Act of 1948 provides then for the succession to 
the Speaker of the House, the President pro tempore of the Senate, 
and then on down through the Cabinet. 

But in setting up the new Cabinet position of Health, Education, 
and Welfare, for some reason the Presidential Succession Act was not 
amended so as to make that Cabinet position in line for the succession. 
But this resolution would insure having a President. 

If there was none to whom the Presidency came, the House of 
Representatives would be able to act with any Members present or 
upon appointment by the Governors, and they would immediately 
elect a Speaker who then would become the President, if there were no 
others left in the line of succession. 

Are there any questions of Mr. Gallagher? 

(No response.) 
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Senator Kerauver. Thank you very much, sir. 

Along with the other letters which will be printed is a letter from 
Senator Kerr, former Governor of the State of Oklahoma, to the chair- 
man of this committee, in which he endorses this resolution. 

ry ° \ 
(The letter referred to is as follows:) 


Marcu 14, 1955 
Hon. Harztey M. KILcore, 


Chairman, Senate Judiciary Committee, 
Washington, D. C. 

Dear Har.ey: I wish to express a favorable attitude toward what I understand 
to be the purpose of Senate Joint Resolution 8, to amend the Constitution to 
to authorize governors to fill temporary vacancies in the Congress caused by a 
disaster. 

My understanding is, that, if enacted, this amendment would be applicable only 
in the event of a national disaster eliminating more than a majority of the Members 
of the House and Senate, or both. 

With kindest regards, I am, 

Sincerely, 
ROBERT S. KERR. 

Senator Kerauver. Mr. Charles McKinley, the president of the 
American Political Science Association is our next witness. We 
appreciate your coming and being with us. 

Senator Dirksen. Mr. McKinle 'v. 

Mr. McKinley, you are the president of the American Political 
Science Association? 

Mr. McKIntey. Yes. 


Senator Krrauver. Will you tell us your present position? 


STATEMENT OF CHARLES McKINLEY, PRESIDENT, AMERICAN 
POLITICAL SCIENCE ASSOCIATION 


Mr. McKuntey. First of all, Senator, may I say that | appear not 
to represent the association as such, because the association consists 
of some nearly 6,000 members who are primarily organized in this 
association to promote their scholarly and research interests, and they 
do not take positions on public questions unless there is some very 
close relationship to this research interest. 

I think I can say, however, that I know of no member of our organ- 
ization who is not equally interested in any provision needed to the 
Constitution to help preserve, as far as can be done, the democratic 
arrangements of our governing proc esses in time of disaster. I appear, 
really, as an individual member of this organization expressing my 
personal judgment on the resolution which is being considered this 
morning. 

Senator Krrauver. We understand that, Mr. MeKinley. 

What is your present professional position? 

Mr. McKrnuey. [ am professor of political science in Portland, 
Oreg. 

Senator Kerauver. | think I know, Dr. McKinley, that vou are 
one of our most eminent political scientists. You have written a 
number of books on the process of government, have you not? 

Mr. McKinuey. | have written something on the process of gov- 
ernment, a great many books. 

Senator Krrauver. Do you want to list some of the books that 
you have written, and studies you have made? 
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Mr. MeKintey. My particular interest has been in the field of the 
management of natural resources. That is the area in which I have 
done such writings 

Senator Kerauver. Dr. McKinley, will vou tell us vour attitude 
about this resolution? 

Mr. McKintey. Well, | have read the resolution over, and it 
eems to me that in general its purposes are admirable. 

| think that the methods suggested for filling the vacancies in the 
House in the case of disaster is quite in line, we know, with the method 
now used for filling vacancies in the Senate, and that, so far as I can 
see, it represents the best arrangement that probably can be provided 
for. : 

{| have some question, Senator, about the provision which is con- 
tained in lines 4 and 5, which limits the use of this process for filling 
vacancies in time of disaster to an occasion when there would be a 
majority of vacancies created. 

It would be my feeling that the need for such a process might very 
well be felt long before vou had reached the point of the decimation 
of the House membership until you had less than a majority, and I 
would wonder if the amendment—the resolution—should not be made 
somewhat more flexible so that when there was, if there should be, a 
general bombing attack, that should make it necessary to try to carry 
on with, let’s sav, three-quarters or two-thirds of the membe ship of 
the House—your problem of a quorum which under the Constitution 
would still remain in effect, would make it perhaps difficult to carry on 
your operations with the speed which may in such times particularly 
be needed to act. 

So I would personally be inclined to think that the provision as 
it is now stated in lines 4 and 5 is too narrow a provision for anticipat- 
ing the need for congressional operations in such a period, and there- 
fore for the filling of vacancies by the appointive process suggested 1n 
vour resolution. 

| have also wondered whether or not this amendment, which seems 
to be highly desirable as far as it goes, has taken into consideration 
all of the possible contingencies which might develop in case of an 
integrated attack by the use of the great nuclear weapons that are 
now available, and which might occur in all parts of the country 
simu Itaneously. 

i do not know enough about the military aspects of this—this is 
something which I have to guess at as a reader of the papers—to know 
what might be the extent of devastation, not merely in the center of 
government but elsewhere, and therefore to what extent it might be 
important to provide by amendment the possible flexibility for meeting 
these situations. 

[ do reeall that during the last World War in Great Britain, in anti- 
cipation of a possible invasion coming from the Continent, that the 
British Parliament made provision in case the southern part of the 
land should be overrun, for regional governments to take over in case 
of an inability of the regular machinery to operate. 

I have also assumed that in any situation like this, the defense prob- 
lem of the United States would be handled, would have to be handled, 


in joint and close relationship to that of Canada, and perhaps even of 
Mexico. 
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What I really asking is whether or not there is sufficient information 
which the committee has in its own hands so that it feels quite certain 
that there are not other contingencies which might be important and 
for which a constitutional provision of this sort should take recognition 

Senator Kerauver. Dr. McKinley, do you specifically think of 
contingencies that this resolution would not cover, aside from the 
question about not being operative except when there was a loss of 
more than a majority of the Members of the House? 

Mr. McKintey. Well, | was wondering, Senator —again, my ignor- 
ance of the military side of this handicaps me in thinking about it 
if it is possible that in association with an attack there should be 
airborne invasion and certain areas cut off from other parts of the 
country. 

Or, let’s say, Canada was split in two so that east and west are 
separate, 1 was wondering whether there are problems of that sort 
which the committee has considered that might require some more 
explicit recognition in a constitutional amendment provision. 

I am not suggesting that there should be written into any such 
amendment any statement of the character I have hypothesized, but 
rather, that if the committee, on the basis of military information, 
anticipates even the possibility of an invasion, whether it has thought 
of what gateway elasticity might be needed in a constitutional pro- 
vision so that Congress and the Executive could meet those situations 
that might involve, as I say, Canadian-American relations, or even 
a division of our own lands so that there would be certain, if you will, 
geographic needs for integrated action that couldn’t be met entirely 
from one single center. 

I don’t know enough, to be quite frank, about the European experi- 
ence of the last World War, or British planning, or the experience of 
the invasions that took place in the northern states along the Baltic 
to know to what extent there would be experience available there on 
which to base some kind of accurate imaginative projection of possi- 
bilities in our situation here, and what that, in turn, might mean in the 
way of any modifications that might be needed to broaden the resolu- 
tion that you have drafted. 

Senator Kerauver. Senator Dirksen, any questions? 

Senator DirksEN. No questions. 

Senator Kerauver. Mr. Smithey, our good counsel for the sub- 
committee, has a question. 

Mr. Smirney. Along that very line, Mr. McKinley, do vou think 
that the word ‘‘disaster” is sufficiently broad to encompass a shooting 
in the House of Representatives, such as we witnessed recently? 

Mr. MeKinuey. I am not a lawver. 

Mr. Smiraery. I recognize that, sir. I thought that you might have 
an opinion that you could give to the subcommittee. 

Mr. McKIn ey. It would seem to me that in drafting an amend- 
ment, it should be broad enough to take care of any, let’s say, internal 
action which might produce a generally disastrous effect upon the 
machinery of governmental operations, particularly in connection with 
Congress and the Presidency, as well as external operations. 

And if this does not, in the judgment of the people who know best 
what language of this sort would be construed to mean, cover that 
situation, I think it should be modified to take care of it. I had been 
thinking primarily of an external situation. 
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Senator Kerauver. | think your suggestions are very good, Di 
MeKinley. 

It occurs offhand to me that the problems you are talking of prob- 
ably relate to other matters than an amendment to this particular 
section of the Constitution. 

Mr. MecKiniey. Well, | would think if there was any possibility 
of the kinds of contingencies occurring which I have suggested, that 
it might affect the membership of the operations of the Congress as 
well as of the Executive, and thus it would seem to me that in the 
submission of something intended to take care of all the possible 
disaster contingencies, there would be good reason for including any 
such provisions at the same time. 

In other words, | think it would be unwise from the standpoint of 
public consideration to have to do this in 4 or 5 bites, if later on 
military information about contingencies should indicate the need 
for further possible modifications of basic constitutional provisions. 

Senator Kerauver. Well, thank you very much, Doctor. 

Mr. SmiruHey. May I ask a few more questions, Mr. Chairman? 

Senator Krrauver. All right, Mr. Smithey. 

Mr. Smirney. Mr. McKinley, because you have made a study of 
this resolution I do have three questions that I would like to address 
to you with respect to it, recognizing, as you pointed out a moment 
ago, that you are not a lawyer, but I think perhaps you may have a 
contribution to make to the subcommittee. 

Now, with respect to the provisions relating to Senators, do you 
feel that the inclusion of Senators in the resolution would in any way 
affect the 17th amendment? 

Mr. McKuinutry. Well, I hadn’t thought so. 

Mr. SmiruHey. I have particular reference, sir, there, to the provision 
which authorizes the State legislatures to provide for the filling of 
vacancies in the Senate of the United States. 

Mr. McKinitey. May I read that for just a moment? 

Mr. Smiruey. Certainly, sir. 

Mr. McKinuey. Well, I should think that this proposed amendment 
would be in line, offhand, with this provision, unless there should be 
some detail of legislation by the States to conflict with the promptness 
of action which might be indicated, that this amendment clearly 
intends. 

Certainly, there is this possible conflict that the legislative might 
permit the executive to take a more deliberate period of time for filling 
such vacancies than the amendment itself might expect to be used. 
If there is that contingency, then it ought to be clarified. 

Senator Keravuver. I think it would be well at this point in the 
record, so we can have all of this together, to have printed the 17th 
amendment to the Constitution. 

The 17th amendment to the Constitution follows: ) 


AMENDMENT 17 


(Adopted May 31, 1913) 


The Senate of the United States shall be composed of 2 Senators from each 
State, elected by the people thereof for 6 years; and each Senator shall have 1 
vote. The electors in each State shall have the qualifications requisite for 
electors of the most numerous branch of the State legislatures. 

When vacancies happen in the representation of any State in the Senate, the 
executive authority of such State shall issue writs of election to fill such vancancies: 
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Provided, That the legislature of any State may empower the executive thereof 
to make temporary appointments until the people fill the vacancies by election 
as the legislature may direct. 

This amendment shall not be so construed as to affect the election or term of 
any Senator chosen before it becomes valid as part of the Constitution. 

Senator Kerauver. In that connection, in order to clarify it, it is 
not the intent to interfere with the 17th amendment provision for the 
appointment of Senators as they are now appointed to fill the vacan- 
cies, only to deal with section 5 of article 1 which reduces the require- 
ment for a quorum both in the Senate and the House, until vacancies 
are filled in the House under this provision, and the Senate under 
the 17th amendment. 

Go ahead, Mr. Smithey. 

Mr. SmirHey. Did you have a further statement? 

Mr. McKintey. I was just going to say, as I reread this language 
here in the light of the 17th amendment, it would appear offhand 
that this does not change the authorization made in the 17th amend- 
ment for the legislatures to determine the procedures. 

Mr. Smirney. Mr. McKinley, the second question I would like to 
ask you is this: 

Referring to line 6 particularly, does the resolution require a major- 
ity of vacancies in both Houses before it becomes operative? I have 
special reference there to the connective “‘and”’ on line 6. 

Mr. McKinuery. Again, I think this is a question which the law 
will have to answer. I can’t. 

Mr. Smiruey. All right, sir. 

Then, since the resolution or the amendment may be invoked only 
in the time or in the event of a disaster that causes a majority of 
vacancies, who would you say is to determine whether there has been 
such a disaster, the President, the Vice President, the Speaker, the 
governors of each State, or just whom? 

Mr. McKintey. It isn’t clear here as to who would decide that. 

Mr. Smiruey. In order to take care of such details as that, would 
you favor an amendment to the resolution which would give Congress 
the power to implement this amendment by legislation? 

Mr. McKiInuey. It seems to me that if it is decided by those who 
know more about the legal language than I do, that there is no such 
clear indication, it ought to be ¢ larified by modification of the language 
here, but this is something which, as I say again, I am not a lawyer, 
and I don’t know. 

Mr. SmiruHey. Senator, that is all the questions I have. 

Senator Krrauver. I think those are very pertinent questions. 

Another question that comes up that I might ask you about is 
whether Congress should implement or whether the resolution should 
be more specific on when the election should be held for House Mem- 
bers to fill the vacancies. It says here in lines 8 and 9: 

* * * until the people of the States shall fill them by election. 


I assume that the people would want and public opinion would 
demand that they be filled as soon as practicable, not waiting until the 
next general election; but that is not clear in the resolution, either, is 
it? 

Mr. McKinuey. No, but that, as I recall it, so far as the House is 
concerned, is so at the present time. 
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Senator Kerauver. Thank vou very much, Mr. McKinley. We 
appreciate vour contribution to this group. 

Prof. C. Herman Pritchett. 

How are you, Professor Pritchett? This is Senator Dirksen. 

Professor Pritchett is chairman of the department of political 
science, University of Chicago. 

Professor Pritchett, | understand that you are a teacher of consti- 
tutional law. 

Mr. Prircuerr. Yes, sir. 

Senator Kerauver. Will vou give us a little bit about vour back- 
ground by way of introduction. 


STATEMENT OF C. HERMAN PRITCHETT, CHAIRMAN, DEPART- 
MENT OF POLITICAL SCIENCE, UNIVERSITY OF CHICAGO; AC- 
COMPANIED BY KENNETH W. HECHLER, ASSOCIATE DIRECTOR, 
THE AMERICAN POLITICAL SCIENCE ASSOCIATION 


Mr. Prircuerr. Yes, sir. 

I have a doctorate from the University of Chicago, department of 
political science. I have been employed by the Federal Government 
in various capacities, including the Tennessee Valley Authority and 
the Department of Labor. 

[ have taught at the University of Chicago since 1940, and am now 
chairman of the department of political science and, as you say, teach 
constitutional law. I have written two books on the interpretation 
of constitutional issues by the Supreme Court. 

Senator Kerauver. What are the titles of those books? 

Mr. Prircuertr. The “ Roosevelt Court and Civil Liberties’; and 
“The Vinson Court’’; two titles. 

Senator Kerauver. Very well, Professor Pritchett. Will you tell 
us What you think about this resolution? 

Mr. Prircuerr. Yes, sir. 

I want to add my word to that of Mr. McKinley in commending 
the committee for thinking about matters of this sort, which we hope 
will never arise, but if they did, might very well find us with constitu- 
tional rigidities which would be difficult to adjust to a disaster situa- 
tion. Consequently, | am wholly in sympathy with the purpose of 
the proposal. 

In view of the general comments that have been made, it seems that 
I might concentrate on problems of interpretation or suggestion for 
revision, somewhat along the lines which were just being discussed in 
the last part of Mr. MeKinlev’s testimony. I would agree, in the 
first place, that there might be some problem in determining when a 
disaster had occurred. 

The only test that is given here is that it has caused more than a 
majority of vacancies in representation of the Senate and the House 
of Representatives. 

! suggest that that test is rather rigid and it is even conceivable 
that it might be difficult to determine, in, times of disaster situations, 
it might be several days before one knew how many Members of the 
Senate and House were still capable of performing functions. 

So that I do think that if the disaster concept is to be retained, it 
perhaps needs a more effective definition than is given in the proposed 
draft. 
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I would like, however, to suggest also the possibility that this same 
problem could be met without invoking the disaster concept by a 
change which would not specify disaster as the reason for the legisla- 
tion, for the amendment, but which actually would take care of a 
disaster situation. 

Now, it seems to me that the 17th amendment already provides 
the machinery for replacing the membership of the Senate in a satis- 
factory fashion. I haven’t checked, but I assume that every State 
has taken advantage of the provisions of the 17th amendment to 
provide for a gubernatorial appointment, temporary appointment, 
until elections can be held. 

Consequently, it would seem to me that that part of the amend 
ment, proposed amendment, is not necessary, that it would conflict, 
and | assume supersede in part at least the provision in the 17th 
amendment which now provides for authorization to the States to 
permit the governors to make appointments in case of vacancies. 

So that if we took the position that the 17th amendment takes care 
of the situation in the Senate, then we would be left only with the 
situation in the House where, clearly, there is no method by which 
gubernatorial appointment can fill the ranks of a depleted House of 
Representatives. 

Now, I am not familiar with the position which Members of the 
House would take on this point, but 1 would like to suggest that an 
amendment could be drafted which would simply give the same au- 
thority to governors for vacancies in the House that they already 
have for vacancies in the Senate. 

| assume the reason this wasn’t done in the initial Constitution is 
that a 2-year term is a rather short term, and the possibility of leaving 
the office vacant, even if it is necessary until an election can be held 
in the more numerous House, was not regarded as too important. 

But it seems to me that in the present context it would be quite 
appropriate to provide for a gubernatorial appointment to vacancies 
in the House which, if it were provided, would actually eliminate the 
necessity, it seems to me, of having a disaster test defined by 
majority of vacancies. 

In this case we wouldn't have to wait until there had been a counting 
of noses to know that you had actually lost more than half of the 
Members of the House or Senate. Governors would immediately, on 
notification of the disaster, have authority to replace their Members 
in the House as they would already have the authority to do in the 
Senate. 

I haven’t had a chance to check this view with any other professors 
of constitutional law, teachers, but it does seem to me that it has 
certain advantages of simplicity over the approach in the present 
joint resolution. 

Senator Kerauver. Mr. Pritchett, in that connection, v sn’t the 
original reason in the Constitution, why House Member vacancies 
were filled by election and Senate vacancies filled by the legislature 
prior to the 17th amendment, the concept that the Senate represented 
the States and the House Members represented the people? 

Mr. Prircuerr. | am sure vou are correct on that. Of course, 
there was no direct election of Senators, but I don’t believe that would 
be a ruling factor in the present situation in terms of a proposal for 
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giving the governors now the power to appoint Representatives until 
State law made possible a regular election. 

Senator Kerauver. Then would your suggestion be language like 
this: That in the event of an occasion removing a substantial number 
of the Members of the House, that in that event the governors should 
have the right to fill those vacancies in the House, or would you have 
it just as the 17th amendment is? 

Mr. Pritcuetrtr. Unless there is some reason, which I haven’t 
thought of, which would leave the States not to want to have House 
vacancies filled immediately by gubernatorial appointment, I see no 
reason why the same formula as used for the Senate could not be used 
for the House. 

It would have the advantage—in your proposal just now you used 
the term “substantial number.” That is my problem. If you say 
“majority,’’ that is a disaster, indeed. 

If you had to wait until you get to the actual loss of a majority, 
even the loss of one-third, one-fourth, of the Members of the House, of 
course, it is a tragedy, for the effective functioning of the Government, 
should be remedied as rapidly as possible. 

Senator Kerauver. Of course, you said something about waiting 
for a few days. You might not know for a few days whether the 
majority had been decimated or not. But doesn’t the last sentence 
take care of that? It makes provision, at least, to enable what is left 
to operate during that time. 

Mr. Pritcuetrr. Yes; and that was going to be my other main 
point. 

I do think that a provision such as you have proposed is quite 
desirable in terms of a quorum situation. Again, my suggestion would 
be: Can we phrase this language in a way that w ill make it adaptable 
to a crisis situation, and yet not hinge explicitly on a crisis situation. 

Is there any reason why the Constitution should not provide as a 
general rule—let’s just knock off the first three words of the sentence 
of the resolution, ‘pending such appointments’’—is there any reason 
why the rest of that sentence wouldn’t state a satisfactory quorum 
rule for all occasions in the House and the Senate: 

A majority of the Members of each House duly chosen, sworn and living, shall 
constitute a quorum to do business. 

It seems to me that would be a more flexible situation. It would not 
be tied to a disaster. It would not vanish when the full complement 
of the House and Senate had been restored. It would simply define 
more explicitly than the Constitution now does what it means by a 
quorum where it speaks of a quorum of the Members. 

This would say, in effect, this would define the existing quorum 
language in the Constitution to read: 


A majority of the Members of each House duly chosen, sworn and living, shall 
constitute a quorum to do business. 


And it would consequently be adjustable to any situation. If 
you had a disaster reducing the Senate to one-third, a quorum would 
be a majority of that one-third and would, consequently, it seems 
to me, be complete assurance against the possibility of having the 
House or Senate incapable of functioning because of a loss of Members. 

Senator Kerauver. We have here letters from the Parliamentarians 
of the Senate and the House, Mr. Watkins and Mr. Deschler, discuss- 
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ing the matter of what is required in having a quorum at the present 
time. These letters will be printed in the record. 
(The documents referred to follow:) 


THe SPEAKER'S Rooms, 
House oF REPRESENTATIVES, U. 8, 
Washington, D. C.. March 11, 1955. 
Hon. Estes KEFAUVER, 
United States Senate, 
Washington 25, D. C. 

Dear Senator: I have your letter dated March 10 requesting my views as to 
what constitutes a quorum in the House of Representatives for the purpose of 
exercising its legislative function. 

Section 5, article I, of the Constitution reads in part as follows: 

“* * * and a Majority of each [House] shall constitute a Quorum to do Busi 
ness; but a smaller Number may adjourn from day to day, and may be authorized 
to compel the Attendance of absent Members, in such Manner, and under such 
Penalties as each House may provide.”’ 

Out of conditions arising between 1861 and 1891 the rule was established that 
a majority of the Members chosen and living constituted the quorum required 
by the Constitution (Hinds’ Precedents of the House of Representatives, vol. LV, 
secs. 2885-2888); but later examination has resulted in a decision confirming in 
the House of Representatives the construction established in the Senate that a 
quorum consists of a majority of Senators duly chosen and sworn (Hinds’ Pre- 
cedents of the House of Representatives, vol. I, see. 630; and vol. IV, sees. 2891 
2894). So the decision of the House now is that after the House is once organized 
the quorum consists of a majority of those Members chosen, sworn, and living 
whose membership has not been terminated by resignation or by the action of 
the House (Hinds’ Precedents of the House of Representatives, vol. IV, see. 
2889, 2890; Cannon’s Precedents of the House of Representatives, vol. VI, sec. 
638). 

I hope you will call upon me if at any time I can be of further assistance to you. 

Sincerely yours, 
Lewis DESCHLER, 
Parliamentarian. 


Unirep Sratres SENATE, 
; Washington, D. C., March 12, 1955. 
Hon. Estes KEFrAUVER, 
Senate Office Building, Washington 25, D. C. 

DEAR SENATOR KEFAUVER: Your letter of the 10th instant, announcing a hear- 
ing on S. J. Res. 8, a joint resolution to amend the Constitution to authorize 
governors to fill temporary vacancies in the Congress caused by disaster, and 
expressing your interest in the precedents of the Senate on the question of what 
constitutes a quorum of that body to do business, has been received. 

I inclose herewith a number of Senate precedents relating to this matter, and, 
while you make no reference to precedents of the House of Representatives, | am 
taking the liberty of also inclosing some established by that body. 

The question as to what constitutes a quorum of the Senate and House to do 
business has arisen in the two Houses on numerous occasions. In 1868, in a gen- 
eral revision of its rules, the Senate amended the rule adopted in 1864, which 
provided that a quorum should consist of a majority of the Senators duly chosen, 
by adding at the end thereof the words ‘‘and sworn’’, so that as amended the rule 
read: 

‘A quorum shall consist of a majority of the Senators duly chosen and sworn.” 

The amended rule was readopted in the general rules revisions of 1877 and 
1884, and now exists in the above form as paragraph 2 of rule III of the Standing 
Rules of the Senate. Senate precedents since that time have supported the rule. 

Since 1906 decisions of the House of Representatives have confirmed the con- 
struction established by the Senate in 1868, and hold that after the House is 
organized, a quorum consists of a majority of the Members chosen, sworn, and 
living whose membership has not been terminated by resignation or by action of 
the House. 

It appears that the provision of the pending joint resolution as to what con- 
stitutes a quorum of each House is in line with the latter precedents of both Houses 
of the Congress. 

Very sincerely, 
Cuas. L. Warkins, Parliamentarian. 
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NuMBER NeEcEssARY To CONSTITUTE A QUORUM OF THE SENATE 


On June 30 and July 9, 1862 (Globe, 37th Cong., 2d sess., pp. 3021, 3189), 
the question as to the number of members required under the Constitution to 
make a quorum was discussed at some length. A proposition to declare that a 
majority of the Senators duly elected and entitled to seats was laid on the table 
by a vote of 19 to 18. An adverse report on the question had previously been 
made by the Committee on the Judiciary. (See Hind’s Precedents of the House 
of Representatives, vol, IV, sec. 2891.) 

On May 4, 1864. (Globe, 38th Cong., Ist sess., pp. 2082-2087), the Senate, by 
a vote of 26 yeas, 11 nays, agreed to the following: 

“Resolved, That a quorum of the Senate consists of a majority of the Senators 
duly chosen.” 

On Mar. 26, 1868 (Globe 40th Cong., 2d sess., pp. 1628, 2088), a report of a 
special committee to revise the Senate rules was agreed to, which amended the 
foregoing rule by adding the words ‘‘and sworn’’, so as to make the rule read: 

‘‘A quorum shall consist of a majority of the Senators duly chosen and sworn.” 

In the general revision of the rules in 1877 and 1884, the rule was adopted 
without change and exists in that language today. (See Hind’s Precedents, 
vol. IV, sec. 2982, 2983.) 

On October 11, 1893 (Congressional Record 53d Cong., Ist sess., pp. 2395, 
2396; S. Journal, p. 67), during debate on H. R. 1, a bill to repeal the Sherman 
Silver Purchase Act of 1890, following a call of the Senate, Vice President Adlai FE. 
Stevenson announced that 43 Senators had answered to their names, and that a 
quorum was present. There were at that time three vacancies in the Senate. 

Mr. Edward O. Wolcott, of Colorado, made the point of order that a majority 
of all the Senators constituting the body (88 in number) made a quorum, and 
that it therefore required 45 Senators to make a quorum, 

The rule, as presently existing, was read, and also the constitutional provision 
with reference to a quorum of each House, as follows: 

“Each House shall be the judge of the elections, returns, and qualifications of 
its Members, and a majority of each shall constitute a quorum to do 
business * * *,” 

Mr. Charles F. Manderson, of Nebraska, criticized the rule, and contended 
that 45 Senators were required to make a quorum. 

Mr. Nelson W. Aldrich, of Rhode Island, after calling attention to the debate 
in 1864, when the rule was changed, said: 

“For 30 years the Constitution has been interpreted by the plain rule of the 
Senate in this way, that a quorum shall consist of a majority of the Members who 
have been qualified and sworn.” 

Mr. Eugene Hale, of Maine, favoring the contention of Mr. Aldrich, said: 

‘“‘T suppose there is no question as to what the rule is. It has been read here, 
and is as plain as language can make it; and until the Senate changes the rule 
it is clearly a guide for us and for the Presiding Officer, and under it we do 
business.” 

The Vice President, after reading the rule, overruled the point of order, saying: 

“The Senate, as at present constituted, consists of 85 Members. Forty-three 
constitute a quorum. It.is the duty of the Chair to enforce the rule of the Senate; 
and the Chair has no doubt that is the correct decision.” 

Mr. Wolcott took an appeal, which was laid on the table by a vote of 38 yeas, 
5 nays, 

QuoruM OF THE Two HovusEs 


On July 6, 1921 (Congressional Record, 67th Cong., Ist sess., pp. 3374, 3405-3408), 
there being one vacancy in the Senate due to the resignation of Senator Wolcott, 
of Delaware, Vice President Coolidge, after a call of the Senate, announced that 
48 Senators had answered to their names, and that a quorum was present. 

Mr. Thomas J. Walsh, of Montana, rising to a parliamentary inquiry, asked 
if it was the ruling of the Chair that 48 Senators constituted a quorum, to which 
the Vice President replied: 

‘Forty-eight Senators constitute a quorum at the present time, one Senator 
having resigned.” 

Shortly thereafter, Mr. Walsh raised the question that, under the Constitution, 
a quorum consisted of a majority of the entire number of Senators to which the 
various States were entitled, namely, 49; that the Constitution was plain in its 
language in providing that the Senate should be composed of two Senators from 
each State; that the rulings in both Houses down to the Civil War were to this 
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effect and that it was supported by Cushing in his Law of Parliamentary Assem- 
blies. His argument proceeded to some length. 

Mr. Henry Cabot Lodge, of Massachusetts, opposing Mr. Walsh’s position, 
called attention to the precedent of 1893, above cited, and stated the Senate 
had not only the rule, but the practice, affirmed by the vote of the Senate on an 
appeal, and that unless the rule was changed any Presiding Officer was bound to 
hold that a quorum consisted of a majority of the Senators duly chosen and 
sworn. 

Mr. Walsh replied that the point he made was that the rule was in violation of 
the Constitution. 

He proposed an amendment to the rules to carry out his contention, but no 
action was taken by the Senate, and a similar resolution submitted in the next 
Congress also died in the Committee on Rules. 


HouskE PRECEDENTS 
NUMBER REQUIRED TO MAKE A QUORUM OF THE HOUSE OF REPRESENTATIVES 


As in the Senate, a majority of the House of Representatives, under the Con- 
stitution, shall constitute a quorum to do business. 

Out of conditions arising between 1861 and 1891 the rule was established that 
a majority of the members chosen and living constitutes the quorum required b 
the Constitution. 

On July 19, 1861, in the House of Representatives (Globe, 37th Cong., Ist sess., 
p. 210), the Speaker (Mr. Grow, of Pennsylvania) announced that a motion for 
the previous question was seconded by a vote of 52 veas, 41 nays 

A point of order was made that no quorum had voted. The Speaker said that 
there were chosen in that Congress 183 Members, that 92 would be a majority of 
all the Members chosen, and majovity of a quorum would be 47 

Mr. Vallandigham, of Ohio, who made the point of order, concurred in the 
decision, and thought the House consisted only of the Members sworn in. The 
Speaker withheld his decision as to whether the House consisted of those sworn 
in or of those known to have been elected. 

The House acquiesced in the decision. (See Hind’s Precedents, vol. 4, s: 
2885.) 

On February 25, 1879 (Record, 45th Cong., 3d sess., p. 1908), on a motion to 
lav a bill on the table, the Speaker (Samuel J. Randall), after voting ‘‘nay,’”’ said: 

“The vote now stands yeas 3, nays 144; so the motion * * * is not agreed to 
The Chair desires to state in this connection that with his vote there are 147 
members voting, making a quorum of afull House. But in his own mind he does 
not think that under present circumstances 147 votes are required for a quorum, as 
there are 2 vacancies” (Hind’s Precedents, vol. IV, see. 2886) 

On May 10, 1886 (Record, 49th Cong., Ist sess., p. 4338), following a rolleall, 
Mr. Browne, of Indiana, asked of the Chair whether or not on the vote just taken 
there was a quorum without his name. The Speaker (Mr. John G. Carlisle, of 
Kentucky) said: 

“The Chair thinks not. It has been and is now an open question as to whether 
or not it requires a majority of all the Members who might be elected under the 
law to the House to constitute a quorum or merely a majority of those who are 
Members of the House’’ (Hind’s Precedents, vol. 1V, see. 2887). 

On September 19, 1890 (Record, 51st Cong., Ist sess., 10329), on a motion to 
approve the Journal there were 162 yeas, 2 nays. Mr. Charles F. Crisp, of 
Georgia, made the point of order that no quorum was present. 

The Speaker (Thomas B. Reed, of Maine) counted the House and announced 
the presence of 166 Members—a quorum—although the Chair was of opinion that 
164 Members constituted a quorum, there being 4 vacancies. 

The Chair, in his ruling on the point of order, said in part: 

“The Chair has a very decided impression that the late Speaker Randall once 
decided that a quorum was a majority of the living Members of the House. * * * 
The decision of Speaker Grow on the 19th of July 1861, upon examination does not 
seem to go so far as the Chair supposed it did and as Members of the House now 
present think it did. That decision only went to the extent of saying that a 
majority of the Members originally chosen would constitute a quorum of the 
House. The question whether the decision should be that, or that a majority of 
those sworn in should constitute a quorum of the House, was left expressly in 
abeyance. It will be seen, therefore, that that decision does not go so far as the 
requirements of this situation. All previous decisions had been that a quorum 
must consist of a majority of the members that might have been chosen; in other 











26 APPOINTMENT OF REPRESENTATIVES 


words, in this case of 330 Members. * * * The Chair does not think that any 
doubtful decision should be made and will therefore adhere for the present to the 
rule that 166 Members constitute a quorum” (Hind’s Precedents, vol. IV 
2888). 

On April 3, 1896 (Journal, 54th Cong., Ist sess., p. 366), Speaker Reed, of 
Maine, ruled that 178 Members were a quorum, although had there been no 
vacancies in representation, the quorum would have been 179. 

After the House is once organized the quorum consists of a majority of those 
Members chosen, sworn, and living, whose membership has not been terminated 
by resignation or by action of the House. 

On April 16, 1906 (Record, 59th Cong., Ist sess., p. 53854), on a motion to take 
a recess the yeas were 165, nays 19, and answering present 7. The Speaker 
(Joseph G. Cannon, of Illinois) held that the total number voting and answering 
present, namely, 191, was a quorum. In a statement covering hs reasons for so 
holding, the Speaker referred to the ruling by Speaker Grow, the opinion by 
Speaker Randall, who intimated that he held the same view, and the statement 
Speaker Carlisle that the question was an open one, and to Speaker Reed’s ruling 
in 1890. He further said: 

‘This, therefore, is the status of the question so far as the decisions of the 
House go. But at the present time another question arises. The apportionment 
gives this House 386 Members, of whom 194 are a quorum. But 2 members 
have died, and 2 * * * have not yet been sworn, and Mr. Swanson has resigned. 
If the rule be that those ‘chosen and living’ constitute a quorum, without regard 
to the qualification by taking the oath, then the quorum is 192; but if Members 
not qualified are not to be counted as part of the House, then the total member- 
ship is reduced to 381, and the quorum is 191.” 

Speaker Cannon then referred to the present rule of the Senate, which provides 
that a quorum of the Senate shall consist of a majority of the Senators duly 
chosen and sworn; and commented upon the development of the rule, and its 


adoption in its present form in the revision of 1868, and the action of the Senate on 
October 11, 1893. 


He further said: 

“Such is the status of this question so far as the law of the Senate and House is 
concerned. The rule of the Senate goes further than the decisions of the House, 
and does not seem to have been the subject of extended deliberation so far as the 
qualification feature is concerned. But in view of the learning of the committee 
who made the (Senate) report of 1868, and of the reasons which seem to sustain 
that report, the Chair feels constrained to hold that after the House is once 
organized a quorum consists of a majority of those Members chosen, sworn, and 
living, whose membership has not been terminated by resignation or by the action 
of the House’’ (Hind’s Precedents, vol. IV, see. 2890). 

On May 9, 1913 (Record, 63d Cong., Ist sess., p. 1457), a motion was made to 
order warrants of arrest issued for absent Members. On the question of a 
quorum the Speaker (Champ Clark, of Missouri) announced: 

“Two hundred and eighteen Members have responded to their names—a 
quorum; 216 Members constitute a quorum. 


Mr. James R. Mann, of Illinois, submitted that 216 did not constitute a quorum 
of the House. 


The Speaker said: 

‘Two hundred and sixteen Members constitute a quorum. Four hundred and 
thirty-five Members constitute the whole membership of the House; but 1 is 
dead and 3 have never been sworn in. The Chair does not know whether their 
names are carried on the roll or not. They ought not to be. This matter was 
in a good deal of doubt for a long time until Speaker Henderson rendered a very 
elaborate written opinion in which he defines what constitutes a quorum as being 
one more than a majority of Members-elect sworn in and living who have neither 
resigned nor been expelled’’ (Hind’s Precedents, vol. VI, sec. 638). 

Senator Kerauver. Mr. Smithey, do you want to ask Dr. Pritchett 
any question, after referring to these letters of the Parliamentarians? 

Mr. SmirHey. Only one, sir, at the moment, and that is this: 

I think the question was really raised in the testimony of Mr. 
McKinley. Supposing that transportation and communications were 
such that Members could not attend a meeting at the seat of govern- 
ment here in Washington. Would the rigidity of this proposal relating 
to the quorum defeat its very purpose in that event? Now, you may 
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have half of the House living, but unable to come to the seat of 
government to meet. 

Mr. Prircuerr. It would seem to be possible ; ves, that it would 
under those circumstances prevent the House or Senate from doing 
business. 

Mr. Smiruey. Is there any way that vou can see that would pro- 
tect against that eventuality? 

Mr. Prircuerr. Not without some language which does invoke the 
disaster concept. 

As | Say, lL have been trving to avoid that, to see whether we could 
state these problems in a way that would be of general applicability. 

The situation just mentioned, it seems to me, is not reachable 
except by some language which invokes the disaster concept and 
gives—well, it wouldn’t do any good to give the Senate and House 
authority to adopt legislation after such an event had occurred, 
because they wouldn’t have any authority at that point. 

It would have to be, I presume, some kind of authorization such 
as you were suggesting in your questions to Mr. McKinley, which I 
thought were quite appropriate, the desirability of adding to the 
resolution an authorization to Congress to make the appropriate 
provision. 

Mr. SmirHey. In the course of my other duties here I didn’t hear 
all of your testimony, and if vou did cover this particular point, 
please sav so. 

I did not understand that vou referred to the question that I 
addressed to Mr. McKinley with respect to the connective ‘‘and’’ in 
line 6. Under the resolution as now drafted, would it require a 
majority of vacancies in both Houses before the resolution could be 
invoked? 

Mr. Prircnert. | think it might be easily so interpreted, and since 
it would be so easy to prevent any such a question of misinterpretation 
coming up, | would certainly advocate an amendment to make clear 
that this applied. 

Senator Kerauver. You would advocate striking out the words 
on line 6, ‘‘* * * in the Senate * * *’? 

Mr. Prircuetr. I am not sure I follow you, Senator. 

Mr. SmirHey. That would make it apply solely to the House of 
Representatives. 

Mr. Prircuetr. Well, ves, limiting it solely to the House; ves. 

Mr. SmirHey. You are relying, then, on the 17th amendment to 
take care of the Senate? 

Mr. Prircnerr. It would leave your quorum provision, however, 
if it is regarded as referring to all members and not all living members, 
leave vour quorum provision as a possible stumbling block in the 
Senate. 

Mr. SmirHey. I have no further questions. 

Senator DIRKSEN, Of course, your real problem here, Mr. Chairman, 
is the word “vacancy.” There is no vacancy except by removal or 
death or resignation. The greater likelihood in an atomic attack 
would be physical incapacity of members to serve, but there is no 
vacancy. 

Senator Kerauver. Physical incapacity to serve or physical 
inabilitv to get here. 
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Senator Dirksen. Either one. You see, that is your difficulty 
here. The resolution is directed to the continuity of the legislative 
function 

Mr. Prircnerr. Yes. 

Senator Dirksen (continuing). But if vou require a vacancy, why, 
vou don’t meet that contingency at all because they would be there, 
there would be no vacaney which your legislative body might still 
be frustrated by and would have the inability, therefore, of getting 
there, for lack of transportation. 

Senator Kerauver. What is your opinion about how they can 
remedy that contingency, Senator Dirksen? — - 

Senator Dirksen. It will have to be reeast, and I haven’t set my 
mind to reeasting it, but I will be glad to give that some attention. 

Senator Kerauver. What if you should provide here that in the 
event of the disaster that causes more that a third of a loss of the 
members of the House, that would still be just an artificial rule that 
might not work out every time. 

Mr. Prrrenerr. It would be less rigid than the earlier test. As I 
say, upless there is a better argument than I now know of against 
the gubernatorial appointment of Members of the House, I would 
still think that was a preferable solution. 

Senator Kerauver. Of course, your difficulty is either in’ the 
resolution or in enabling legislation, if you give authority to any person 
to decide when disaster or vacancies occurred, that is subject to two 
objec tions. 

The first is that we don’t like to allow decisions to be made by any 
one person, even though he may be the President. And the second is 
that that person may not be here. 

Mr. Prrrcnerr. That is precisely one of my reasons for attempting 
to avoid the disaster language. 

Senator Kerauver. Of course, there is nothing in the Constitution 
to prevent the seat of Government from being moved, is there? 

Mr. Prrrenerr. I believe not, sir. 

Senator Kerauver. Would that be in the emergency powers of the 
President, without congressional action, moving the seat of Govern- 
ment? 

Mr. Prircnerr. Well, I assume the House and Senate would also 
have authority to decide where they were going—I am not sure, I am 
really not prepared to testify on that point. 

I might add, Senator, that while I have no particular authority to 
do this, one of the functions which the American Political Science 
Association has on occasion performed is to do jobs of research, 
sae eps on particular problems that have arisen. 

A few years ago the President requested the association to make 
study of ails in the Armed Forces, and subsequently a bill was 
presented to make it more possible for members of the Armed Forces 
to perform their voting functions. 

I am sure that there are other problems in addition to the one which 
you have just raised and which Senator Dirksen has just raised about 
incapacity rather than vacancy and about the seat of government, 
which should be reviewed by some qualified group. 

And if there were any interest on the part of this committee, it is 
quite possible the Political Science Association would undertake a 
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complete review of the constitutional provisions to see whether they 
had any suggestions to make along these lines. 

I realize you have your own staff to perform those functions, and 
I am not volunteering unless you would find it useful in some way. 

Senator Kerauver. I think it would be very useful if the American 
Political Science Association would review this general subject matter. 

Could you give us any statement as to how long that would take? 

Mr. Prrrcnerr. Mr. Hechler, how long do you think such a review 
would take; 2 months? 

Mr. Hecuier. | would think it would take a little longer than that, 
certainly no less than three. 

Mr. Smirney. Mr. Pritchett, a couple of more questions occurred 
to me, and | would like to have your views with respect to them, if | 
could. 

Now, with respect to the setting of a majority or a one-third of the 
membership as the criteria for invoking this emergency legislation, is 
it possible that just under a majority or just under one-third of the 
Members of either House might be killed, in the event of a disaster, 
and that perhaps 1 or 2 others might just die normally? Now, what 
would be vour opinion with respect to that? Could the resolution or 
the amendment then be invoked? 

Mr. Prircnetrr. | would assume that only the deaths that were 
directly attributable to the disaster could be counted, in view of the 
language which says ‘a disaster that causes * 

Mir. Surruny. Now, one of the Governors, I think it was Governor 
Herter of Massachusetts, in his reply to the inquiry of the subcom- 
mittee, suggested that consideration might be given to inclusion in 
the resolution of a provision requiring the governor to appoint someone 
from the same political party as his predecessor in the event this 
resolution was invoked. What do you think of that particular sug- 
gestion? 

Mr. Prircnerr. My feeling is that that gets into the realm of 
provisions that ought to be kept out of constitutional amendments, 
f at all possible. 

I think constitutional amendments should be drafted in very stark 
form to state basic principles, to award powers, and then to leave up 
to Congress any legislation that may be necessary to carry into effect 
the provisions of the amendment. 

It seems to me that that is the kind of provision which Congress 
could add if it were authorized by the joint resolution to enact appro- 
priate legislation. 

Mr. Smiraey. | may have left an open end in my previous question. 

Would you favor the inclusion of language which would make a 
resolution or an amendment of this type invokable whenever a cis- 
aster caused a certain number of deaths and others died normally, 
thus creating, say, one-third vacancies in the membership of the 
House or the Senate? 

Mr. Prircuetr. li I may say so, Mr. Smithey, it seems to me that 
these complic ations are further evidence of the rightness of my posi- 
tion of questioning the disaster concept in setting any limit. 

I realize, however, that you have a resolution which adopts this 
test and, confining myseli to your question, | would say that I would 
regard the development of a rule such as vou now indicate as possible 
but difficult, and to be avoided if at all possible. 


* 
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Mr. Smirney. That is all. 

Senator Kerauver. Thank you very much, Professor Pritchett. 

Prof. C. D. Robson. How are you, Professor? Glad to meet you. 

Prof. C. D. Robson is chairman of the department of political 
science, University of North Carolina, a distinguished professor and 
student of political science and constitutional law, who has given this 
matter a great deal of consideration. 

Professor Robson, we appreciate your being here this morning. 
Will you give us your opinion and advice about this general proposal? 


STATEMENT OF C. D. ROBSON, CHAIRMAN, DEPARTMENT OF 
POLITICAL SCIENCE, UNIVERSITY OF NORTH CAROLINA 


Mr. Rosson. I agree with the statements that have been made 
with reference to the importance of providing for such an emergency, 
particularly in a representative government where it is quite important 
that things in an emergency should proceed according to some set 
constitutional provision, and I think for the reasons that have been 
stated, and need not be repeated, this is quite an appropriate and 
important amendment. 

I am rather inclined to agree also with the suggestion made by Pro- 
fessor Pritchett that perhaps the provisions for the filling of vacancies 
that may occur in the House of Representatives might be made in 
general and avoid certain diffic ulties of interpretation when the par- 
ticular contingency arises, and that perhaps also this provision for 
the quorum might also be made a general rule as an amendment to 
the present provisions for a quorum in the House or the Senate. 

This suggestion occurs to me in connection with the difficulties 
mentigne “| by Professor Pritchett in some other parts of this discus- 
sion, that pe ‘rhaps it might be considered, the advisability of making 
the provision for the filling of vacancies in the House of Representa- 
ih a general provision simply based upon the vacancies that may 
occur, for whatever reason. 

And also, the general rule of the constitutional quorum, then include 
a special provision for the circumstance that a disaster might require 
some modification of this quorum rule, which is particularly difficult 
in that the disaster might create a different situation. 

And then include the provision that Congress be empowered to im- 
plement this amendment by appropriate legislation. ‘This would give 
the opportunity in a law enacted by Congress to make some of the 
rather specific provisions that might be necessary to provide for the 
possible requirement that a quorum less than the one that is required 
here would be able to do business, and that the real complexities in 
the situation would require rather careful defining of situations that 
may arise in determining who could determine such a situation, it 
would then be incorporated in legislation rather than a constitutional 
amendment. 

This would give an advantage in that the constitutional amendment 
itself would be quite simple and clear-cut, and the complex detail 
would be a matter of legislation which could be undertaken satis- 
factorily. 

Senator Kerauver. Let’s see if I follow you. You first would sug- 
gest that consideration be given to provision to have vacancies in the 
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House generally filled as they are in the Senate under the 17th amend- 
ment? 

Mr. Rosson. That’s right. 

Senator Krrauver. And secondly, that the quorum provision be 
based upon, in the event of an emergency, making more than a certain 
percent or a majority of vacancies in the House, or in the event of an 
emergency making it impossible for a majority to attend, then it 
would be something less than the present requirement for a quorum? 

Mr. Rosson. Yes. 

Senator Kerauver. And third, that there be provision for Congress 
to implement the amendment? 

Mr. Rosson. Yes. 

That is substantially it. That is, I think, that this suggestion that 
a majority of the Members of each House duly chosen, sworn and 
living, shall constitute a quorum to do business, might be made a 
general rule in substitution of the present constitutional quorum 
requirement, and that after that, another provision might be made 
that in case of a disaster preventing a substantial number of Members 
so qualified from attending, that provision might be made for a lesser 
quorum by law, and then Congress given the power to implement this 
by legislation, which would make it possible to take care of the quite 
complex details in legislation, rather than in the amendment itself. 

Senator Kerauver. Under the present constitutional provision, 
article 1, section 5, there must be a majority in each House of the 
Members sworn and living; isn’t that correct? 

Mr. Smiruey. Yes, sir. 

Senator Krrauver. In other words, even though there are some 
vacancies, you must have half of a given number of Senators and 
Members of the House present to constitute a quorum. 

One thing, Professor Robson, it is remarkable how many complexi- 
ties a simple proposition can bring up, isn’t it? 

Mr. Rosson. That is certainly true. 

Senator Kerauver. Any other questions, Mr. Smithey? 

Mr. Smiruey. I think not, sir. 

Senator Kerauver. Well, we thank you very much, Professor 
Robson, for coming and being with us. 

Governor Gary, the Governor of Oklahoma, is still testifying before 
the Finance Committee, and the record will be left open to receive his 
testimony, or that of any other witnesses that the subcommittee may 
call. 

So the committee will stand in recess, subject to call of the chairman. 

(Whereupon, at 11:50 a. m., the subcommittee recessed, subject to 
the call of the Chair.) 
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The following material was subsequently placed in record at the 
direction of the Chairman: 


Marcu 23, 1955. 
Hon. Epwarp S. Corwin, 
Maple wood, N. J. 


Dear Mr. Corwin: The Standing Subcommittee on Constitutional Amend- 
ments has before it Senate Joint Resolution 8, a resolution proposing an amend- 
ment to the Constitution to authorize emergency appointments of Representatives. 
In the course of the hearing on the resolution conducted on March 15, 1955, 
several questions of draftmanship and application were raised which, coupled 
with the importance of the document involved, compel me to seek your good 
offices for suggestions. 

The purpose of the proposal (to provide for continuity of representative gov- 
ernment in case of a disaster) has been widely endorsed, so that the essential 
issue remaining is the form, or mechanism, by which it may be accomplished. 
[ would appreciate such suggestions as you may care to make on the questions 
raised, with suggested language to overcome those questions which you consider 
valid. 

For vour information, I am enclosing a copy of Senate Joint Resolution 8, and 
a list of the questions. 

With kindest regards, I am, 

Sincerely, 
Msres KEFAUVER. 
QUESTIONS 


1. Would the word ‘‘disaster’’ include a mass shooting similar to the one 
experienced in the House of Representatives last year? 

2. Should the appointive power be invokable only in an emergency and, if so, 
how many vacancies should be required before the authority may be exercised? 

3. If any given number of vacancies is required, could, or should, vacancies 
arising from normal causes be included in computing the total? 

4. Would the resolution, as worded, require a majority of vacancies in both 
Houses before the appointive authority could be invoked? 

5. Would the inclusion of Senators in this emergency authority modify in any 
way the provisions of the 17th amendment relating to the filling of vacancies? 

6. Should the reference to Senators be stricken, in view of the provisions of 
the 17th amendment? 

7. Should a paragraph be added giving the Congress authority to implement 
the Consitutional amendment by legislation, or should the resolution be phrased 
to authorize the Congress to enact legislation in advance to cover such a con- 
tingency? 

8. Should the quorum provision be made sufficiently flexible so that forced 
absenteeism (caused by physical incapacity or transportation difficulties) could 
not prevent action by surviving Members of Congress (House and Senate) in 
attendance? 


Mapiewoop, N.J., March 29, 1955. 
Hon. SENATOR EstEs KEFAUVER, 
Senate Office Building, Washington, D. C. 

DeaR SENATOR KeEFAUVER: I am honored at your request for suggestions 
pertinent to Senate Joint Resolution 8, and am pleased to detail the following 
thoughts in connection with the resolution. 

Firstly, it would seem to me that here lies a remarkable opportunity to remedy 
a potential evil which has existed through the life of the Republic. There has 
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eve 


actually never been adequate provision in the Constitution for continuing 
representation in the House of the individual States. Whether by natural or 
unnatural causes, it is clearly seen that a State of small population could lose 
not only the majority, but its entire representation in the House of Representatives 
for months with the death of as few as one person. This may not seem important 
when it is seen in the light of the small weight such a State’s delegation plays in 
the total scheme of the activities of the House. But there is at least 1 specific 
instance where each State has 1 vote, and the loss of such representation could 
drastically alter the outcome of such voting. Therefore, I would be inclined to 
amend the resolution in line 5 to read: ‘‘vacancies in the representation of any of 
the several States.’’ It is elementary that if each individual State has a majority 
of its duly authorized representatives on hand, there will be the requisite majority. 

Secondly, there is in my mind a serious doubt as to the necessity for linking 
this amendment to any specific disaster. The first question on vour typewritten 
list indicates the difficulties in pining it down. Suppose, for instance, the resid- 
uary effects of radiation fallout or bacteriological attack were to affect a great 
number of Representatives a vear or more after such attack. The very nature 
of the illnesses that can be caused by such weapons are so varied that they are 
difficult to tie directly to the cause. Witness the controversy still remaining as 
to the cause of death of the Japanese fisherman. I believe that the continuity 
of government is the most important factor to consider. To tie that continuity 
to medical diagnoses, with inevitable court cases and much political maneuvering 
would defeat the aim and purpose of the amendment itself. My suggestion, 
therefore, is simply to amend line 4 to read: ‘““* * * [in] the event of a majority 
of vacancies * * *.”’ In this way, regardless of cause, each State executive 
chief would be empowered to maintain the majority of his State’s delegation in 
the House, until the people fill the seats by election. 

Thirdly, and to answer specifically questions 5 and 6, I would strike from the 
amendment all reference to Senators. Although not by any stretch an authority 
on the subject, I believe that the subject of filling vacancies in the Senate is 
adequately covered by the 17th amendment. Perhaps some mention should be 
included in the quorum provision, however; or better still it could be mentioned 
separately so as not to confuse the resolution. 

I believe that implementing legislation, as necessary, should be enacted in 
advance, immediately upon adoption of the amendment, lest this legislation be 
later bogged down by the very difficulty the amendment seeks to circumvent. 

I also believe that the quorum provision should be so flexible as to permit the 
transaction of business despite forced absenteeism. 

Summing up my suggestions, which are designed to permit continuity of 
government and of individual State representations, regardless of the cause of 
vacancies, I would amend the resolution to read thus: 

“* * * That in the event of more than a majority of vacancies in the repre- 
sentation of any of the several States in the House of Representatives, the execu- 
tives thereof shall make temporary appointments to fill such vacancies until the 
people thereof shall fill them by election. Pending such appointments, a majority 
of the Members of the House of Representatives duly chosen, sworn, living, and 
physically capable of being present shall constitute a quorum to do business 

“In the event of any emergency which causes more than a majority of vacancies 
in the Senate, pending appointment of temporary Senators under article 17 
hereof, a majority of the Senators duly sworn, living, and physically capable of 
being present shall constitute a quorum to do business.” 

Once again, I have been pleased to render my suggestions for what they are 
worth, and honored by the opportunity to be of service 

Very truly vours, 
; ae Epwarp S Corwin. 


WASHINGTON UNIVERSITY, 
THE ScHOOL OF LAW, 
St. Louis, Mo., March 29, 1955. 


Senator Estes KEFAUVER, 
Senate Office Building, Washington, D. C. 

Dear SENATOR Keravver: I have your letter of March 16, replying to mine of 
the 14th; also your letter of March 23, about Senate Joint Resolution 8. I take 
them up in order. 

You suggest that I let vou know if I plan to be in Washington this spring 
with a view to appearing before your subcommittee. I shall come to the annual 








34 APPOINTMENT OF REPRESENTATIVES 


meeting of the American Society of International Law, which will be held on 
April 28-30. If I ean be of any use in your subcommittee’s work, I shall be happy 
to appear. The morning of Friday April 29, would be inconvenient. Otherwise 
I would be at your service. 

Senate Joint Resolution 8: On this I would now make only an interim response. 
I think its purpose is important. I am inclined to believe it would be useful to 
have the same provision for Representatives as for Senators, to permit appoint- 
ment by the governor—at all times, not merely after a disaster. 

The 17th amendment provides that the State legislature may empower * * *— 
rather than itself so providing. I have not taken the time to check, but if all 
States have so provided, the effect is the same as if the amendment itself did the 
work. In principle, I would prefer a constitutional provision that established its 
own uniform rule. 

My mind has been dwelling upon a related problem—succession to the Presi- 
dency. Article II, section 1, clause 6 runs thus “* * * declaring what officer 
shall then act as President * * *.’’ It seens to me we would be in a safer condition 
if Congress (in joint session) were authorized to select, after the event, the person 
to act as President. It is well to designate the Speaker to act as President until a 
new President can be chosen—but the Representative who has the qualities to 
be chosen Speaker may not be well qualified for Executive leadership in time of 
war. 

Would it not be well, before going ahead with Senate Joint Resolution 8, to 
consider what other amendments may be needed to adapt the Constitution to 
the hazards of atomie war? I suggest that it would be well to seek to accomplish 
all that may be needed in one movement. 

Sincerely yours, 
CHARLES FAIRMAN, 
Nagel Professor of Constitutional Law. 

P. S.—I’ve discussed both of these matters—Congress and Presidential succes- 
sions in a paper on Government Under Law in Time of Crises, for Harvard Law 
School’s Marshall Bicentenial. When speech is available, I will send. 





CoLuMBIA UNIVERSITY IN THE City OF NEW YoRK, 
ScHoo. or Law, 
New York, N. Y., March 31, 1955. 
Senator Estes KEFAUVER, 
Washington, D. C. 


Dear SENATOR KeEFAUVER: Your letter of the 23d and a copy of Senate Joint 
Resolution 8 came several days ago. Since then, I have discussed the matter 
with Prof. John M. Kernmochan, director of the Legislative Drafting Research 
Fund in this university; and the enclosed draft indicates our best estimate of 
how the matter should be handled. 

On the major point of concern in your proposal—namely, to make provision 
on how to proceed if the situation ever arises that a majority of Congress cannot 
be got together—it seems to us you might eliminate any reference to ‘disaster’ 
and provide straightway that those who can be assembled can go ahead and do 
business. That is what the draft undertakes to do. The bracketed words, 
“happening from death, resignation, or disability,’ may add something of def- 
initeness, but we do not think them indispensable. Though the need is less in 
respect of the Senate than of the House, both should be included; the 17th amend- 
ment does not itself empower the governors to make temporary appointments. 

Section 2 is hardly required. The ‘‘necessary and proper” clause of the Con- 
stitution is probably broad enough. Still, the section may have some policy 
advantage as a recognition that Congress may have to make administrative 
arrangements for giving effect to the amendment. 

The 7-year limitation is put in the resolution rather than in the text of the 
amendment. There is no doubt about the power of Congress to put it there; 
and it will be equally effective. The usual way, to be sure, has been to write 
the limitation into the amendment; but we hope such an unnecessary cluttering 
up of the Constitution can be ended. 

If we can do anything further, let us know. 

Sincerely yours, 


NoEet T. DowLina. 
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JOINT RESOLUTION Proposing an amendment to the Constitution of the United States relative t 
filling vacancies in the Congress 


Resolved by the Senate and House of Representatives of the United States of America 
in Congress assembled (two-thirds of each House concurring therein), That the fol- 
lowing article is proposed as an amendment to the Constitution of the United 
States, which shall be valid to all intents and purposes as part of the Constitution 
when ratified by the legislatures of three-fourths of the several States within 
seven vears from the date of its submission: 


“ARTICLE 


“Section 1. In the event that a majority of either the Senate or House of 
Representatives or both cannot be assembled because of vacancies [happening 
from death, resignation or disability], the Executives of the several States shall 
have power to make temporary appointments to fill such vacancies until the people 
of the States shall fill them by election. Pending such appointments, a majority 
of those who can be assembled in each House shall constitute a quorum to do 
business. 

“Sec. 2. The Congress shall have power to enforce this article by appropriate 
legislation.” 


os 


Tue UNiversity oF CHICAGO, 
THe Law ScHoon, 
Chicago, Til... April 1, 1954, 
Hon. Estes KEeFAUVER, 
United States Senate, Washinaton, D. C. 

My Dear Senator KEFAUVER: Your letter of March 23 relating to Senate 
Joint Resolution 8 came some days ago. I would have written sooner, but the 
subject was new to me, and I wished to so some thinking about it before replying. 

First, as to the eight questions raised, I shall comment on these in order, 
numbering my comments to correspond with your numbering of the questions. 

(1) I think the word ‘‘disaster’”’ probably would cover a mass shooting such as 
occurred recently in the House; but it seems to me unnecessary to use the word 
“disaster” and so create questions as to just what it covers. As I understand 
your purpose, it is to provide against impairments in the efficieney of the Senate 
and the House arising from the occurrence of vacancies in them beyond a certain 
tolerated maximum. Judging by the draft, whatever tolerated maximum you 
eventually decide upon will probably be fairly large, so large, I should imagine, 
that it probably never could be exceeded, except when a disaster was the most 
important contributing causative factor. So fixing such a tolerated maximum 
would automatically limit the power to cases caused by disasters without using 
the word and thereby creating questions as to its coverage. 
on questions (2) and (3). 

(2) I am afraid I do not perceive very well just why the governors should not 
be required to make temporary appointments as a matter of course in the case 
of every vacancy. Perhaps the matter is not considered as ordinarily of enough 
importance to require this. If this be the case, the tolerated percentage of vacan- 
cies in either House, under the amendment, ought to be determined by a practical 
judgment as to how large a percentage of vacancies can be sustained without a 
serious loss of efficieney by the House, or Houses, concerned. Such a judgment is 
difficult for an outsider like me to make. I can only say that 50 percent, as in 
the draft, seems to me much too high. I should think 25 percent rather high. 
Ten percent would seem about right to my uninformed judgment. 

(3) If it is determined that a given percentage of vacancies would seriously 
impair the efficiency of the House or the Senate, then I can see no possible reason 
for not counting all vacancies howsoever caused and making the governors’ duties 
extend to temporary appointments for all of them. 

(4) Yes; I think the resolution, as worded, would certainly require ‘“‘a majority 
plus one”’ of vacancies in both Houses before the duty sought to be imposed on 
the governors would become operative. As I think this plainly undesirable, I 
think the draft ought to be changed to make the duty operative whenever the 
required percentage of vacancies occurs in either House of Congress. 

(5) Yes; the inclusion of Senators in the proposed amendment would, if adopted, 
modify the provisions of the 17th amendment. It would, in the circumstances it 
finally states, impose a duty on the governors to make the temporary appoint- 
ments it requires; and it would do this, ‘‘anything in the constitution or laws of 
any State to the contrary notwithstanding.” And this, I think, is the way the 
thing should be. As I understand it, it is proposed to make this change because 


See also comment 
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it is deemed that the national interest requires protection of the House and Senate 
from impairment in efficiency through loss of personnel through atom bombing, 
or hydrogen bombing, by publie enemies, to put the thing in its rather awful con- 
crete terms. If such is the case, no provision of State law passed in pursuance of 
the 17th amendment should be allowed to stand in the way. 

(6) It seems to me the answer to this question is plainly ‘‘No.’’ It is as impor- 
tant to protect the Senate in the way this amendment proposes as it is to protect 
the House, perhaps more so, since the Senate, to start with, is so much smaller a 
body. 

(7) A paragraph giving Congress power to implement the amendment by 
appropriate legislation could certainly do no harm and might do good. 

(8) The quorum provision now in the proposed amendment merely stipulates 
what I understand to be the aecepted construction of the less specific, ordinary, 
or general, quorum provision now in the Constitution (sec. 5 of art. I). I suppose, 
therefore, that the quorum provision in the amendment was included for declara- 
tory, or clarificatory, purposes. The difficulty is, however, that it is stated in 
the amendment for the situations the amendment covers only. Thus, a certain 
implication arises that a quorum is not the same in other cases. If this provision 
is used without further provisions specially applicable to the situations the amend- 
ment covers, then I think it should be made to read as follows: 

‘““A majority of the Members of each House duly chosen, sworn, and living 
shall constitute a quorum to do business in all cases.”’ 

A very good case can be made, however, for altering the quorum provision as 
suggested in vour question 8. In that ease the quorum provision could be made 
to read as follows: 

“Pending such appointments, a majority of the Members of each House duly 
chosen, sworn, and living, and not prevented from attending by physical inea- 
pacitation or failure of the means of transportation shall constitute a quorum to 
do business.” 

The implication then that the quorum required in other situations would be 
different would then be correct; in the others, it would be what it now is: ‘a 
majority of the Members of each House duly chosen, sworn, and living.”’ 

To the foregoing, I should like to add that it seems to me this possibility of 
physical ineapacitation is as relevant to the initial provision of the proposed 
amendment as it is to its quorum provision. Physical incapacitation among 
Senators and Representatives from atom or hydrogen bombs might be as wide- 
spread as actual death from those causes among them, and it might, as we know 
from the Japanese examples, be of long duration. It seems to me, therefore, 
that, unless the initial provision of the amendment be made to cover this possi- 
bility as well as the possibility of actual vacancies, it will not do completely what 
it is apparent vou want it to do. To cover this possibility and to accomplish the 
other objects I have mentioned in the foregoing, I therefore suggest that the 
amendment as a whole might be made to read as follows: 

“That, whenever, from any cause, unfilled vacancies shall have occurred in 
more than percentum of the seats in either the Senate or the House of Repre- 
sentatives of the United States: and whenever, from any cause, more than this 
percentum of the Members of either House shall have been phvsically incapaci- 
tated; and whenever the actually attending Members of either House have been 
reduced by more than this percentum, partly as a result of vacancies and partly 
as a result of incapacitations, it shall become the duty of the executives of the 
States in whose representations such vacancies and incapacitations have occurred, 
immediately to make temporary appointments, in the case of incapacitated Mem- 
bers, to serve in their stead until their incapacitations have been cured, and in the 
case of vacancies, to serve until the people of the States shall fill them by elections, 
Pending such appointments, a majority of the Members of each House duly 
chosen, sworn, and living, and not prevented from attending by physical incapaci- 
tation or failure of the means of transportation shall constitute a quorum to do 
business, 


“Sec. 2. Congress shall have power to implement this amendment by appro- 
priate legislation. 

“Src. 3. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by the legislatures of three-fourths of the several 
States within seven years from the date of its submission to the States by the 
Congress.’’ 

Perhaps some provision as to how physical incapacitation is to be determined 
could be added; but I think this could well be left to congressional implementation. 

I trust this letter will be of some service to vou. 

With kindest regards, believe me 

Sincerely yours, 


WILLIAM W. CROsSKEY. 








. 
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WILLKIE OwrEN Farr GaLttaGuer & WALTon, 
New York 5, N. Y.., April 4, 1955, 
Hon. Estes KEFAUVER, 
United States Senate, Senate Office Building, 
Washington, D. C. 

DEAR SENATOR KEFAUVER: I am sorry that absence from the office because of 
a virus attack has prevented my earlier reply to your letter of March 23 enclosing 
copy of Senate Joint Resolution 8 proposing an amendment to the Constitution 
to authorize emergency appointments of Representatives. I have examined the 
proposed resolution and the questions which you submitted, and | am glad to 
comply with your request to make suggestions. 

Answering the questions in the order in which they appear, I would say: 

1. That the word ‘disaster’? would include a mass shooting similar to the one 
experienced in the House of Representatives last year, if the effeet of the disaster 
was to deprive the particular House of a majority of its membership. 

2. As to whether the appointive powers should be invoked only in an emergency 
raises a serious question of policy. Under the 17th amendment vacancies in the 
Senate may be filled temporarily by executive appointment pending an election. 
But under article 1 of the Constitution vacancies in the House of Representatives 
may be filled only by an election. 

If it is deemed appropriate to authorize filling vacancies happening in normal 
course and without regard to an emergency by temporary appointment as in the 
case of Senators under the 17th amendment, the situation of many vacancies 
arising under an emergency could easily be dealt with by simply adding as an 
amendment to article 1 the same proviso as is contained in the 17th amendment. 
I would expect however that the same cogent reasons influencing the form of the 
(:iginal article 1 as to filling vacancies in the House of Representatives still exist 
and that it would be wiser to permit the invoking of the appointive power only 
in case of an emergency. The proposed resolution provides that the appointive 
power comes into being only where vacancies occur to an excess of a majority. 
It seems to me that to require so many vacancies to exist before the appointive 
power could be invoked would defeat the purpose of the amendment. I would 
suggest instead that if vacancies equal to one-third of the membership exist, that 
they might well be filled. Perhaps even one-third is too many. It is difficult to 
see how any such number could exist except in an emergency. 

3. I believe that if any given number of vacancies is required, the vacancies 
arising from normal causes should be included in computing the total. 

4. The resolution as worded would seem to require a majority of vacancies in 
both Houses before the appointive authority could be invoked. 

5. I think there is very great danger that the inclusion of Senators in this emer- 
gency authority would modify the provisions of the 17th amendment relating to 
the filling of the vacancies. In view of the 17th amendment, it does not seem to 
me necessary to include the provision as to Senators except to the extent stated 
below. The 17th amendment appears to be completely adequate to fill promptly 
any vacancy arising from death and I do not see how, assuming that legislation 
exists in the States empowering the executive to make temporary appointments, 
an appointment could be made any more quickly under the proposed resolution. 
It does seem to me important that the legislatures of each State have adequate 
legislation empowering the executive to make temporary appointments. I expect 
that most States, if not all, now have such legislation. 

6. As stated in answer to question 5, I believe references to Senators should be 
stricken in view of the provisions of the 17th amendment except as stated below. 

7. As to whether a paragraph should be added giving Congress authority to 
implement the constitutional amendment by legislation, I think depends on 
whether or not it seems advisable to have the proposed amendment provide for the 
possibility of also making temporary appointments in cases where as a result of 
the disaster Members are so incapacitated as to be unable for an extended period 
to perform their duties. I could envision a situation where, as the result of a 
bombing, a great many of the Members in addition to those killed were so disabled 
as to be unable for a very long period at least to attend to the discharge of t heir 
duties. In this event, their inability would be just as serious as if they were dead, 
and I would suppose that some provision should be made to give effect to this 
contingency. 

I have suggested in the revision of the amendment which I enclose, that there 
be inserted in the amendment a sentence to read as follows: ‘The Congress shall 
be empowered to enact appropriate legislation to effectuate the intent of this 
amendment, to define the term ‘disaster’ as used in this amendment, and the 
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extent to which a disability of a Member of the Congress shall create a vacancy, 
either in the House of Representatives or in the Senate, to be filled either pursuant 
to this amendment or pursuant to the 17th amendment.” The inability 
of the Senators to discharge the duties of their office would not create a vacancy 
under the 17th amendment which could be filled as there provided, and it therefore 
seems necessary to provide for that contingency in the proposed amendment. 

8. I believe that the quorum provision should be sufficiently flexible so that 
forced absenteeism could not prevent action by the surviving Members of 
Congress in attendance. 

I am bothered about the provision as contained in the printed joint resolution 
which you sent me, in that if the Members were sufficiently incapacitated as to 
be unable to be present and yet were living, that it might be impossible to obtain 
a quorum pending the appointments if those so injured as not to be able to attend 
but yet were living, had to be counted in to determine a quorum. I have inserted 
after the word “sworn,” “living and able to be present shall constitute a quorum 
to do business.’’ Of course if these suggested words “‘living and able to be 
present”’ are inserted, it might be that Members of each House sufficient to 
constitute a quorum might be reduced to a very small number pending the 
appointments. In an emergency such as is contemplated to exist, I would think 
that that would, however, be appropriate and necessary. 

I have redrafted the resolution and submit the same for your consideration. 
It seems to me that my revise does take care of the questions that have arisen. 

With kindest regards, 

Sincerely yours, 
Haroup J. GALLAGHER. 
[S. J. Res. 8 (Revised)] 


JOINT RESOLUTION To amend the Constitution to authorize the executives of the States to fill tem- 
porary vacancies in the House of Representatives where more than ——-—— vacancies exist at the time 


Resolved by the Senate and House of Representatives of the United States of America 
in Congress Assembled (two-thirds of each House concurring therein), That, in the 
event that by reason of a disaster vacancies shall occur in the representation from 
the several States in the House of Representatives of the United States to such an 
extent that there shall exist vacancies which, with all other then existing vacancies, 
will be in excess of one-third of the full authorized membership of said House, the 
executives of the States in which such vacancies shall then exist shall make tem- 
porary appointments until the people of said States shall fill any such vacancies by 
election as prescribed by law. 

Pending such appointments, and pending also appointments to fill vacancies in 
the Senate pursuant to the seventeenth articles of amendment to the Constitution 
of the United States, a majority of the members of each House duly chosen, sworn, 
and living and able to be present shall constitute a quorum to do business. 

The Congress shall be empowered to enact appropriate legislation to effectuate 
the intent of this amendment, to define the term “‘disaster’’ as used in this amend- 
ment, and the extent to which a disability of a Member of the Congress shall 
create a vacancy, either in the House of Representatives or in the Senate, to be 
filled either pursuant to this amendment or pursuant to the seventeenth amend- 
ment. 
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